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SENATE—Saturday, October 27, 1990

The Senate met at 9 am., on the ex-
piration of the recess, and was called
to order by the Honorable JEFF BinNGa-
MAN, a Senator from the State of New
Mexico.

PRAYER

The Chaplain, the Reverend Rich-
ard C. Halverson, D.D., offered the fol-
lowing prayer:

Let us pray:

Baruch Ha'Shem! Blessed be the
name of the Lord!

God of Abraham, Isaac, and Israel,
on this Sabbath we celebrate Thee in
all Thy glory.

God is our refuge and strength, a
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hosts is with us; the God of Ji
our refuge. Come, behold the wo
the Lord, what desolations he
made in the earth. He maketh wars to
cease unto the end of the earth;
breaketh the bow, and cutlteth the
spear in sunder; he burneth the chario
in the fire. Be still, and know that I
am God: I will be eralied among the
heathen, I will be exalled in the earth.
The Lord of hosts is with us; the God
of Jacob is our refuge.—Psalm 486.
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APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. BYrp].

The legislative clerk read the follow-
ing letter:

(Legislative day of Tuesday, October 2, 1990)
U.S. SENATE,

PRESIDENT PRO TEMPORE,
Washington, DC, October 27, 1990.
To the Senate:

Under the provisions of rule I, section 3,
of the Standing Rules of the Senate, I
hereby appoint the Honorable JeFF BInNGa-
MAN, a Senator from the State of New
Mexico, to perform the duties of the Chair.

RoserT C. BYRD,
President pro tempore.

Mr. BINGAMAN thereupon as-
sumed the chair as Acting President
pro tempore.

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the

leadership time is reserved.

CLEAN AIR ACT AMENDMENTS—
CONFERENCE REPORT

The ACTING PRESIDENT pro tem-
pore. The Senate will now resume con-
sideration of the conference report on
S. 1630, which the clerk will report.

The legislative clerk read as follows:

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendments of the House to the bill (S.
1630) to amend the Clean Air Act to provide
for attainment and maintenance of health
protective national ambient air quality
standards, and for other purposes.

The Senate resumed consideration
of the conference report.

The ACTING PRESIDENT pro tem-
pore. The time for debate until 11:15
a.m. is controlled by the Senator from
Idaho, Mr. Symms.

Mr., SYMMS. Mr. President, I yield
myself such time as I may consume to
make some opening remarks. I have
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Oregon Graduate Institute of Science
and Technology:

DeAr SEnaTOR Symms: I have heard that
Congress is considering spending large
amounts of money to study methane pro-
duction by cattle as it relates to global
warming. In my opinion such money will be
completely wasted since even if the emis-
sions from cattle could be controlled, it
would have no practical or perceptible
effect on global warming.

Enclosed is some correspondence that pro-
vides more details about my point of view.

It is signed, “Sincerely yours,” by
the professor.

Mr. President, I ask unanimous con-
sent to have printed in the REcoOrD
this backup material.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

OREGON GRADUATE INSTITUTE
OF SCIENCE & TECHNOLOGY,
Beaverton, OR, August 28, 1990.
Senator STEVE SyMMms,
Boise, ID.

DEeAR SENATOR Symms: I have heard that
Congress is considering spending large
amounts of money to study methane pro-
duction by cattle as it relates to global
warming. In my opinion such money will be
completely wasted since even if the emis-
sions from cattle could be controlled, it
would have not practical or perceptible
effect on global warming.

Enclosed is some correspondence that pro-
vides more details about my point of view.
Please call me if I can be of any assistance.

Sincerely yours,
M.A.K. KHALIL,

Profession, Department of Environmen-
tal Science and Center for Atmospheric
Studies.

INSTITUTE OF
ATMOSPHERIC SCIENCES,
Beaverton, OR, March 16, 1989.
Re the Workshop on Methane Emissions
From Ruminants.

Dr. MicHAEL J. GIBBS,
ICF, Inc.,
Universal City, CA.

Dear MRr. Giees: Thank you for inviting
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Dr. Rasmussen and me to the workshop on
methane emissions from ruminants. What
we learned will be very useful in our work.
My purpose in writing this letter is to
convey an atmospehric science perspective
on the role of ruminants in the global meth-
ane cycle.

(1) By all counts rumninants are 14%-23%
of the present global emissions amounting
to 60-120 Tg/yr (Appendix 1).

(2) The global warming expected from in-
creasing methane can be written approxi-
mately as:

AT('C)=T7.2x10"% "C-yr/Tg—A 8 (Tg/yr)

based on Lacis et al. (1981) and Wang et al.
(1986) and including 0; feedback. A S is the
additional emissions of methane in the
future in Tg/yr.

One way to look at the environmental
(greenhouse effect) return on controlling
methane emissions from cattle is to assume
that we do nothing and let cattle popula-
tions double. The addition to global warm-
ing will be 0.04-0.08 degrees C (AS=50-100
Tg/yr). It is important to keep in mind how
small these benefits are in terms of reducing
global warming.

(3) When we first published our work on
the increase of methane, many of our col-
leagues were skeptical because they found it
hard to understand what would cause such
a trend. This feeling survives to this day,
and it is often said that while we know
methane is increasing, the causes are not
well understood. The original ideas on the
increase of methane were based on the at-
mospheric chemistry of OH. It was thought
that CO would deplete OH and cause meth-
ane to increase. The observed rate of in-
crease, however, was too difficult to explain
in these terms, and so we argued from the
very beginning that the causes were increas-
ing cattle and rice production. The concen-
trations of methane in ice cores have lent
considerable support to the importance of
increasing emissions on the global trends
(Khalil & Rasmussen, 1985).

In view of this history, it may appear
ironic that now I am arguing that future in-
creases of methane may not come from
more and more cattle and rice production.
There are two reasons:
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First, limitations on resources are likely to
prevent large or rapid increases in cattle
and rice agriculture (see Khalil & Rasmus- .
sen, 1982; 1985). Already we see that these
sources are not increasing as rapidly as in
the decades before.

Second, and more important, there are po-
tential feedbacks that are very poorly un-
derstood at present and may be triggered by
global warming. The principal feedback we
are working on is the release of methane
from permafrost. It has been estimated that
there are 2,000,000 teragrams of methane in
permafrost. There are only 4000 tG in the
atmosphere. Obviously a small perturbation
of the huge permafrost reservoir can have a
very large effect on global methane. There-
fore, the methane budget in the future may
be more affected by feedbacks in a warmer
world than by cattle, rice fields, and other
anthropogenic sources. The global warming
that can trigger such changes cannot be
caused by methane but would come mostly
from increases of CO..

I want to emphasize that the ideas on the
role of feedback from permafrost are no
more than speculations and hypotheses at
present, and much work has to be done to
understand what may happen. But my
reason for going into this matter is to point
out that the future concentrations of meth-
ane may depend on entirely different proc-
esses from those that explain the past con-
centrations so that controlling one or two

.small sources now may have a negligible

effect on future concentrations of methane.

Because of the reasons discussed above, 1
believe that the effect of controlling meth-
ane emissions from cattle, even if it can be
done, will provide little or no benefit from
the point of view of global atmospheric
chemistry and global warming.

I am sending a copy of this letter to the
other participants since many of them may
not be familiar with the atmospheric per-
spective on the role of ruminants in the
global methane cycle. I thought they may
be interested in what I have said here.

Sincerely yours,
M.AK. KHALIL,
Professor.

TABLE FROM KHALIL & RASMUSSEN'S PAPER IN PREPARATION DEALING WITH AN ANALYSIS OF RECENT GLOBAL BUDGETS OF METHANE

. Khalil & ;

o . Ehhalt & Schmitt et al ; Bingemer & Cirerone
Simplified budgets (chronological order) (1978) Donahue (1979) 1982) Crutzen (1983) W Blake (1984)  Seiler (1986) oo (1987)  Oremland (1988)
Rumi 160 160 90 60 120 115 85 19 80
paddy fields 280 210 ] 45 % 165 120 54 115
Biomass burning 0 0 B0 1 5 68 18 65 5
Other anthropogenic 83 m 135 45 105 106 82 103 120
Swamps and marshes %5 250 39 125 150 150 ] 8 115
Other natural L] n B82 150 83 256 %5 15 5
Total anthropogs 523 603 I 220 345 454 364 301 310
Total natural 269 m 921 215 m 406 13 9 170
Total 191 880 1245 435 578 860 431 338 540

M.A.K. Khalil and R.A. Rasmussen (1982)
Secular trends of atmospheric methane,
“Chemosphere 11,"” 877-883.

M.A.K. Khalil and R.A. Rasmussen (1985)
Causes of increasing methane: depletion of
hydroxyl radicals and the rise of emissions
“Atmospheric Environment 19, 397-407.

A. Lacis et al. (1981) Greenhouse effect on
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trace gases: 1970-1980, ‘“Geophysical Re-
search Letters 8, 1035-1038.

W-C. Wang et al. (1986) Trace gases and
other potential perturbations to global cli-
mate “Reviews of Geophysics 24, 110-140.

Mr. SYMMS. I think it is interest-
ing. I hope the Senators later on in
their explanation of this bill will be

sasm dﬂngﬁiuﬂngjﬂmm hmuhmphummwumwuﬁmIlmmmnwguwmmmhmmmdmmmmm
All budgets are nol methane.

able to explain to the rest of the
Senate how this provision got back in
this bill.

My colleagues will ask, “How is it
that such a disregard for science can
happen?’ Here we are. We are regulat-
ing, we are going to regulate very ex-
tensively for acid rain, when the ex-
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perts say the sky is not falling in;
there is no problem. We are going to
spend millions and millions of the tax-
payers’ dollars which we will be asking
people to be voting for today to raise
the money from the working people in
this country to pay to study the meth-
ane emissions from livestock when the
experts say even if you could control
it, it is no problem on global warming?
How is it that this can happen?

Let me quote what the “Sierra Club”
author, Steplen Schneider said:

This is a very important point of
why legislation of this nature passes
the Congress.

We need to get broad-based support to
capture the public imagination. That, of
course, means getting loads of media cover-
age, so we have to offer up scary scenarios,
make simplified dramatic statements and
little mention of any doubts one might
have. Each of us has to decide what the
right balance is between being effective and
being honest.

That is quite a statement.

In other words, scare the heck out of
the public. The networks are not going
to check the facts; they want a big
jazzy story they can put on the
evening news. Go out and say 150 mil-
lion Americans are breathing dirty air,
even though it is not true, but you
know, we can justify it and rationalize
it. In other words, Mr. President, scare
people, get the gullible media hooked
in with you, and then pass laws on
sound superstition. Do you know what
that sounds like? It sounds like tribal-
ism, to this Senator. Yet, it is going on
here in America, the land of the free
and the home of the brave, and the
American people seem to be taking it
without even a whimper.

The basis of the clean air bill is not
for science, not for clean air, not for
economics; it is for politics. It is pure
and simple politics. That is all it is.
And the goal was to be politically ef-
fective but not necessarily honest.

I have to say that both parties can
share in the pride of this political en-
dervor, because even though I happen
to think the President had a very mod-
erate idea in mind when he talked
about clean air legislation, he chided
and chided and chided the Congress
for not moving the clean air bill. All
the time he said that, “If that bill is
over $22 billion in costs, I am going to
veto it.” I do not know whether they
have it costed out yet, but all the stud-
ies I have seen indicate to me that this
bill is going to cost somewhere be-
tween $35 billion and $76 billion, Mr.
President, per year, annually. And it
will cost a job loss of somewhere be-
tween 500,000 and 1.5 million.

I do not know what the President’s
intention is on vetoing the bill, but I
would be quite surprised, frankly, if
the bill did not get vetoed. So I would
have to say that neither party can
plead ‘“not guilty,” when in 3, 4 or 5
years from now they look up and find
out that all their investment capital at
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that time in the chemical industry,
steel industry, the petrochemical in-
dustry, pharmaceutical industry, and
many others, has been invested in
Europe, in the Pacific Rim, in Mexico,
invested in Canada, and the United
States is all of a sudden finding out
that people do not want to invest here
any more. I hope at that time, when
that happens, Senators will look back
at legislation such as this.

Second, Mr. President, we have
talked about the politics of it, and
sound science, but now let us talk
about this bill stacks up in terms of
providing local flexibility, the preven-
tion and control of air pollution at its
source. I am quoting now from the ex-
isting Clean Air Act. “The prevention
and control of air pollution at its
source is primarily the responsibility
of the State and local government."”

A pollution problem, Mr. President,
is Grandma Kravitz's 1956 Oldsmobile
that needs a tuneup, or the family
down the road that has an old wood
stove with no modern catalyst on it, or
good old Fred or Tom's body shop on
the corner that cannot afford a new
airtight paint room.

We here in Washington like to talk
about national problems, but Grand-
ma Kravitz and the family down the
road and Fred and Tom with the auto
body shop are not national problems.
They are local people who have their
own unique problems and whose solu-
tion to pollution cannot be dictated
successfully from here in Washington.
Mr. President, if you think it can, I
only invite those colleagues of mine,
who believe that we can dictate all of
these mandates from Washington suec-
cessfully, to look at what Mr. Gorba-
chev is trying to do over in the Soviet
Union. They are trying to get away
from making all the decisions in
Moscow and spread them out to the
people.

All we are doing here is passing laws
to grant power to the EPA police
force. But we are not going to be
tuning up cars; we are not going to be
fixing the little auto body shop or
paint shop down the street. What we
are going to do is drive the cost of ev-
erything up, so it will make it more
difficult for them to do it.

This is how the Congressional Re-
search Service described the earlier
version of the bill, this bill we are dis-
cussing today:

Even where it grants EPA significant new
authorities as in the acid rain and air toxics
title, the current act contains authorities
that could be used. The bill forces EPA deci-
sions and actions by setting up deadlines,
specifying procedures and spelling out strin-
gent legislative standards.

This is a blueprint for a mass of reg-
ulations coming out of Washington to
be imposed on our people. In fact, Mr.
President, it could be argued that the
entire purpose of this bill was to
remove local flexibility that is built
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into the existing Clean Air Act. It is
true that during the committee hear-
ings on this bill, several State and
local air pollution control officers ac-
tually asked for this bill. Listen to
their reason: “Without a Federal man-
date, it is doubtful that the States and
localities would be willing to impose
upon themselves the stringent con-
trols that are needed.”

Mr. President, I could hardly believe
my ears. These people would be argu-
ing against democracy if they were in
the Soviet Union today; they would be
fighting Mr. Gorbachev in his efforts
with perestroika. They would say that
local people do not know what is good
for them. We want the people in
Moscow to rule us and tell us what to
do.

In this case, we want the people
along with banks of the Potomac to
try to go out along the banks of the
Missouri River in Great Falls, MT, and
tell people what is good for them. I
will tell you, I will put my stake on
those people. They have better sense
on what to do for themselves than
anybody along the banks of the Poto-
mac. I have long said, give me the
folks along the banks of the Snake
River to take care of their environ-
ment, and they will do a better job
than any bureaucrat at EPA along the
banks of the Potomac. Local people do
not know what is good for themselves,
is basically what we are saying, that
local people do not know what is good
for themselves, so they want Congress
to impose what is good for them.

Mr. President, that is what the
democratic republic in the United
States is all about. Frankly, communi-
ties where air pollution is a real con-
cern are already accepting very strin-
gent standards. Look what California
is imposing on itself. That argument is
specious in itself. California is impos-
ing very strict standards on themselves
without this legislation. The fact is, I
heard Congressman DANNEMEYER, a
great Congressman from the other
body, make the statement that under
the current Clean Air Act, by 1995,
most of the areas in the United States
that are out of ambient standards now
would be in ambient standards, and in
California they are making the change
to get them in without this legislation.

I have said it before, and I will say it
again, this bill is nothing but a nation-
al industrial policy. It is a centralized
control over the industrial sector of
our economy to the worst degree.
Those countries of the world where
decisions of this kind are centrally
planned also have some of the worst
air quality problems in the world.

I just cite an example to my col-
leagues. Remember when the Berlin
Wall came down and the cars from
East Berlin started driving into West
Berlin? Guess what happened? The
cars from East Berlin did not meet the
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standards of West Berlin. They had to
waive the clean air standards to allow
their friends from East Germany to
drive into West Berlin.

I say again, who cares the most
about the air quality in Sandpoint, ID,
if it is not the people who live and
breathe it themselves. It is the people
in Sandpoint, ID. They are the ones
who care the most. And if we expect
some bureaucrat along the banks of
the Potomac to appreciate those con-
cerns of the local people, it is foolhar-
dy.

This conference report before us
thrusts the heavy hand of the Federal
Government into extremely local situ-
ations. In fact, in this respect, it is
even worse than the bill which passed
the Senate earlier. In the Senate bill,

one that emitted 100 tons per year.
But the conferees, by the Senate’s re-
cession to the House, reduced that
threshold to 50, 25, and even 10 tons.

Mr. President, at 10 tons it takes a
source with emissions of 2.3 pounds
per hour to exceed that threshold.
What does this mean to Senators?
What it means is that the mom and
pop dry cleaners, printers, bakeries,
painters, auto body shops, hospitals,
and dozens of other small businesses
are going to be regulated and called
technically in this law a major source
of emissions with all the controls, pa-
perwork, and permitting that accom-
pany that designation.

So, Mr. President, there is no way, in
my opinion, that it can be said that
this bill promotes local flexibility in
dealing with pollution problems. So if
you vote for this bill, and I know most
Senators will, you need to fully under-
stand that you are voting for central-
ized industrial policy run from Wash-
ington, DC. The history of that
throughout the world is that planned
economies fail and free economies sur-
vive.

So this means that, of the three
main principles of America’s air pollu-
tion control success, this conference
report fails on at least the first two. It
fails on sound science, it is legislating
superstition, and fails on local flexibil-
ity.
I looked to the third principle. I
went to the third principle and I
thought maybe somehow we can find
something here where it will give us a
stronger economy. There are some
people I heard, say it is going to create
a whole new industry to go out here
and cleanup the atmosphere.

I quote for you from the July 24
letter from Michael Boskin, the Presi-
dent’s top economist, who wrote to
Chairman DINGELL:

The President has asked CEA to coordi-
nate administration cost over clean air legis-
lation. Speaking on behalf of colleagues
throughout the administration, let me state
emphatically that we do not share the view
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that a major extension of the Clean Air Act
can have low, zero or even negative cost. As-
sertions instead to the effect that expanded
clean air programs would, on balance, create
jobs, increase productivity and make the
U.S. economy more competitive in world
markets are at best wishful thinking.

That is Michael Boskin, Mr. Presi-

dent; that is the President’s top econo-
mist speaking.
Mr. President, it reminds me of the
story of someone saying that it was
good for the economy to get a lot of
glass broken out of the windows be-
cause then you had to hire people to
fix the windows and buy the glass and
produce it. It is only good if you go
down the street and break out all the
windows if you happen to be the guy
who has the glass to sell the people,
but it is not good for the society.

That is basically what we are saying.
There are no free lunches, no environ-
mental free lunches; there are no free
lunches anywhere. It may well be that
people think it is worthwhile to spend
this much money, but the interesting
thing is we could probably clean up 98
percent of what this bill will clean up
for half of what the cost of this bill is.

I think also we have to understand
the connection between a strong econ-
omy and good air quality. But I want
to give you a few quotes from our
chief environmentalist in the United
States, our EPA Administrator, Bill
Reilly. He understands the concept
that I have outlined very well from a
recent article that he wrote. And I am
quoting now from Bill Reilly.

[Little] has been said about the environ-
mental benefits of a prosperous, growing
economy. First, growth raises expectations
and creates demands for environmental im-
provement. Within our own country, de-
mands for better environmental protection
(for example, tighter controls on land devel-
opment and the creation of new parks) tend
to come from [the] affluent. On the other
hand, environmental issues have never
ranked high on the agenda of the economi-
cally disadvantaged. As income levels rise,
people can afford to pay attention to the
quality of their lives and the condition of
their habitat.

Mr. President, I digress for a
moment to say that when I accompa-
nied Senator CHAFEE on a trip to the
Brazilian rain forest, one of the things
that we observed was the poorer the
people were, the less concerned they
were about whether they clearcut an
acre of rain forest and destroyed for-
ever 300 species in one acre. They were
not concerned about it, because of
their economic situation. They were
desperately fighting to try to get
enough to eat.

So I want to say again, Mr. Presi-
dent, a sound strong economy is the
best way that we can ensure having a
sound, good, clean environment in this
country. We are going at it exactly
backwards. We are going to raise peo-
ple’s taxes and then going to have cen-
tralized industrial policy; going to
raise their taxes to discourage more
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work and production and drain the
money from the economy that needs
to be spent in the private sector; feed
it into the wasteful profligate habits
of the Federal Government; and then
we are going to turn around and have
a centralized, planned economy
through the Environmental Protec-
tion Agency to administer the Clean
Air Act.

Mr. President, I will go ahead here.

Ecomomic expansion contributes on the
supply side as well—by generating the fi-
nancial resources that make environmental
improvements possible. In the United
States, for example, economic prosperity
has contributed to substantial progress in
environmental quality. It was not good luck
that substantial environmental progress oc-
curred during a period of economic prosperi-
ty. Our healthy economy paid for our envi-
ronmental gains; economic expansion cre-
ated the capital to finance superior environ-
mental performance.

Administrator Reilly goes on further
to point out that a growing, thriving
economy can be the cradle of the tech-
nology that will solve our environmen-
tal problems and, as he put it, and I
quote:

The development of cleaner, more envi-
ronmentally benign technologies clearly
makes up for the central element in the
transition to the sustainable patterns of
growth.

Mr. President, what he is saying, and
that is not STEVE SymMms saying it, that
is William Reilly, former president of
the Conservation Foundation, a true,
in my opinion, professional environ-
mentalist, who devoted his life to ad-
dressing environmental problems.

To put in my words what he is
saying is that the solution to pollution
is design, it is better technology, it is
the advancement of what mankind can
see in terms of cleaner, simpler, ways
to do things. The electric generator,
for example, the simple electric gener-
ator and electric motor, what advance-
ment it has made in terms of the envi-
ronment. The solution to pollution is
better design, simpler design, which
comes from economic capital, freedom
of people to be able to work and com-
pete and achieve a better way to do
things.

So I would hope that my colleagues
would consider this and not dispute
that economic growth in the environ-
ment and progress are tied together.
You cannot damage one without dam-
aging the other.

Unfortunately, the economics of this
bill gets the biggest “F."”

Let me list a few provisions which
make no sense and, like I say, again I
do not know what it takes to penetrate
the Beltway. I say I tried hard on this
bill to plead for common sense. Let me
list some of the things in this bill that
absolutely make no economic sense:
Nonattainment provision, perhaps the
most costly title of the bill, the Senate
receded entirely to the House position
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on this title with smog control from
stationary sources.

In doing so, we have accepted far
stricter provisions designed for Los
Angeles-style pollution problems. For
4 days Senators worked behind the
closed doors in the majority leader’s
office to come up with the nonattain-
ment provisions in the bill that passed
the Senate and in a heatbeat the con-
ferees yielded to the House because
they thought the House had a stricter
and more restrictive provision, I
assume.

Offsets. The bill forces new modified
sources to obtain offsets—emission re-
ductions in some other source—for any
new construction or modification
which will increase air emissions.
While the Senate bill required one-for-
one offsets, the House bill may require
offsets up to 1% times greater. This
will force cities to consume offsets so
that even minor growth or moderniza-
tion quickly will deplete the cities
entire pool. After a metropolitan area
pool of offsets is depleted, no new
growth or modernization may occur. It
is just economic insanity to do this.

The combination of high offset
ratios, coupled with the inclusion of
more small businesses competing for
those offsets, could produce severe
inner-city economic collapse.

My good friend, Jay Powers of the
AFIL-CIO said it this way. I think it is
a classic comment, but it is so true. He
said this title should be called the neu-
tron bomb title. And I said why is
that, Jay? He said because the build-
ings will be left but there will not be
any people in them. The workers will
be gone. The neutrom bomb to our
inner cities.

In fact, Governor Deukmejian of
California recently lamented that
5,000 jobs a month are leaving the Los
Angeles area every month as a result
of their strict clean air plans that the
State imposed. We are going to impose
it on the whole country.

The wood stoves. In the dash to
recede to the House title, the Senate
negotiators let drop completely one of
the Senate provisions to create regula-
tory and financial incentives for mod-
ernizing homes with new clean-burn-
ing wood stoves in areas that have par-
ticulate problems.

This is an amendment that I had in-
serted in the bill. It had been accepted
by the committee. It was an excellent
amendment. It would reward people in
these areas where they have nonburn-
ing days when the pollution—most
particulates get high because of wood
burning particularly. Now there is no
incentive for people to buy a new,
modern stove, because on nonburning
days, the way the bill is written, you
will not be able to burn your modern
clean-burning wood stove.

What I wanted to do was, if people
invested the money to buy a new,
modern cleanburning wood stove that
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then, on days that are called nonburn-
ing days in areas that come out of at-
tainment, they would still be allowed
to burn their good new, clean invest-
ment in their stoves so more people
would invest in them. But no, the U.S.
Senate and the House of Representa-
tives said, we are not going to take any
sound common economic sense to
reward people for cleaning things. We
will just burn them all. And they
cannot burn them on nonburning
days, so they might as well as have a
dirty burning fire. And then on the
days it is not out of attainment they
burn their dirty fire.

What we ought to be doing is en-
couraging everybody to get a clean
burning wood stove so that they can
all burn them all the time.

The Outer Continental Shelf provi-
sion. The Senate receded completely
to the House without even an effort to
seek a compromise position. Under
House provisions, State and local gov-
ernments have unprecedented regula-
tory authority over Federal territory
outside of their own borders, resulting
in a virtual veto over OCS oil develop-
ment.

I guess if that is what the Senate
and House want to do, and they want
to continue to be held hostage by
people like Saddam Hussein, that is a
decision that can be made.

Title II, tailpipe standards. Existing
vehicle emissions controls remove 96
percent of the emissions at a cost of
$1,200 per vehicle. But we are getting
96 percent, 96 percent of emissions we
are taking out of our vehicles today.

I said at the beginning, the best way
to clean up the air for the quickest
bang for the buck will be if we could
all afford to pitch in and help every-
one that has a car that is over 10 years
old buy a new car, or a more modern
car. We would do more for cleaning up
the air than any other single thing we
can do in America by helping those
people that do not have the money to
buy a new car to get a new car today.

The President proposed to ratchet
control to 98 percent. Ninety-eight
percent, 2-percent improvement,
which is a lot. In other words, it would
cut out 50 percent of what cars are
now emitting. It would cost $150 more.
I thought that was reasonable. I was
willing to support that. The House
proposal would have raise the level to
98.4 percent, an added cost of $350.

Now, Mr. President, I think it is im-
portant to note here that most of the
people who live in rural areas will re-
ceive absolutely no benefit from that
for the return of this cost. But the
conference mandates such controls
and then imposes a tier II standard
which, if it ever is kicked in, will go up
to 98.7 percent at a further cost of
$500 per car. At the present time—
even though it is in the bill and it may
not happen because some of the stud-
ies that are in the bill—it is contingent
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upon whether the cities are in or out
of containment and we will have to
wait and see how that comes out.

If we have the kind of recession that
I think the Congress is pushing on the
American people by rasing their taxes
and excessively regulating them, many
of the people will not buy new cars.
They are going to drive their old cars
that are polluting more and it will
take longer to clean up the air than it
would have been.

How I wish and how I pray Congress
would just adjourn today before they
pass these two pieces of legislation so
the country would have an opportuni-
ty to survive economically without
these additional burdens. But I know
that will not happen.

Now, if the tier 2 does kick in, it is
going to cost a total of $2,200 per car,
another $1,000 added to the $1,200 we
now pay.

Another little point people have not
thought about, precious metals avail-
ability. The current catalyst configu-
ration uses 0.006 ounces of rhodium
per catalyst. Tier II standards, if tech-
nologically possible, would require at
least a doubling of that amount to
0.0126 onces per catalyst. Ninety-six
percent of all the rhodium in the
world comes from South Africa. The
metal is currently undergoing extreme
demand pressures and prices have now
reached up to $4,400 an ounce, up 400
percent from where they were a year
ago today.

Mandated sales. This is a real doozy,
Mr. President. This is one that is
amazing. I wonder what our friends in
Eastern Europe, who are trying to pat-
tern their economies after the United
States, would think of this one when
we talk of all of this free enterprise
business. This bill mandates sales of a
certain number of low emission vehi-
cles with no consideration of what cus-
tomer acceptance will be. In Califor-
nia, even if they have to manufacture
and sell these automobiles at a loss,
there is a mandated provision in the
bill—I think it is 300,000 vehicles that
must be sold, even if they lose money.

So what that means is that the dis-
tinguished Senator from New Mexico,
who is the occupant of the Chair, and
some of the people who live in the
high clean skies of New Mexico, they
will get to pay a higher price for the
car that they buy because General
Motors will be required to sell cars at a
loss in Los Angeles to make it go.
People in Idaho will do the same
thing. People in Rexburg, ID, and
Boise, ID, and other places will end up
paying for this because we are forcing
and mandating sales. It is a very un-
heard of concept in the United States
to mandate sales even with no regard
to cost.

Recall costs. Over 15 million vehicles
have been recalled over the past 5
years because of inability to meet the
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current standards. The conference
report is vastly going to expand the
likelihood of more recalls which
means more inconvenience, and a very,
very costly exercise for the American
economy.

(Mr. AKAKA assumed the chair.)

Mr. SYMMS. Title III, Mr. Presi-
dent, air toxics. This is the part where
were we have the theology.

If we inject these rats full of chemi-
cals and if the chemical we inject into
the rat is not poisonous, then the rat
does not die. If you jam enough of
them in there and you get the rat to
get a cancer, then you can go out and
make these theoretical studies of what
the most exposed individual will be
and technically you can have all kinds
of problems related to jobs, to the
workplace, and you can actually close
businesses down. It is what I call the
theology. It is not based on facts. It is
just based on the rats. It must be kept
in mind it is theoretical risks, other
than accidental release injuries. Rou-
tine emissions of most substances
under this title are not proven to have
caused serious health effects in the
United States.

The technology mandate section.
The conference provision requires
sources to adopt the maximum achiev-
able control technology, known as
MACT, defined as at least 90 percent
control of emissions. The President’s
bill imposed this MACT standard on
only the top 50 percent of such
sources. The conference report im-
poses it on all: 100 percent, meaning
that very small and very insignificant
emitters will be burdened with the
same technology mandates as major
corporations.

So, for example, the corporation
spends millions of dollars because they
do hundreds and hundreds of cars,
say, at Ford or Chrysler or Chevrolet.
They are going to impose the same
standards on Joe's Auto Body Shop. It
is going to be very costly, I think, for
Joe's Auto Body Shop and we may
find the cost of having a car painted is
going to go up enormously or we may
not be able to get it done.

Unfortunately, if my opinion is cor-
rect about how this is going to work
out, what will happen is that people
are going to want to paint their old
cars because they are going to be too
poor to buy a new car. And we will
slow down the rate at which we are
reaching attainment now.

The conference bill also imposes
MACT requirements, regardless of
whether the hypothetical risk is large,
small, or negligible.

Early reductions. The Senate bill ex-
empted from MACT sources who early
on reduced toxics emissions by 90 per-
cent even before technology standards
were imposed by EPA. The conference
deleted the provision. This means that
currently clean plants will be penal-
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ized and earlier reductions on the part
of other sources are less likely.

What I am talking about is, let us
say you have a plant in your State,
Mr. President, and they spent $10 mil-
lion on a cleanup program to reach
the MACT standards. Now what hap-
pens is that they will have 6 years to
amortize that out. If other technology
comes along—even though they have
spent all this money—they are going
to have to do it all over again.

What are they going to do? Sound
investors are going to take a look at
the United States and say we do not
think the United States really wants
our business any more. We will go off-
shore and invest our money offshore
to manufacture chemicals, to manu-
facture fertilizer, to do these other
kinds of things. We are going to make
it so difficult on people they will not
want to do it.

Senator DoLE offered some amend-
ments that dealt with agriculture pes-
ticides. The Republican leader of the
Senate—they threw his amendments
out, too. The Congress deleted the im-
portant provision in the Senate bill to
clarify the new regulatory regime in
this title would not overlap farm
chemical use that is already regulated
under FIFRA. Without that protec-
tion, farmers would be deemed sources
of toxic air emissions.

So if we have farmers in our States
who use pesticides, aerial applications,
ground applications, they may be
found by EPA to be major source emit-
ters and may have to go in and get all
kinds of permits and go through a
permit process. They are really going
to love it. They are really going to love
it, Mr. President. I hope they remem-
ber who gave it to them.

Residual controls. The House stand-
ard for risk remaining after imposition
of MACT are tied to the EPA's inter-
pretation of vinyl chloride court deci-
sion by Judge Bork. While Bork’s deci-
sion was reasonable, the Agency has
interpreted it in an unreasonable way.
Their EPA regulatory interpretation
could prove as costly as the original
Senate “bright line” shutdown stand-
ards, the only difference being that
EPA has a slightly greater discretion
when the science is questionable and
where risks are ‘“‘close to the bright
line"—which is their current proce-
dure. That sometimes is called ‘“the
bright band.”

Under the bright band, it is possible
for a standard to be developed that
shuts down an entire industry and, to
a certain extent, the economic conse-
quences of the standard cannot be
considered.

So it is true, and the proponents of
this will say “the bright line is out,”
but the bright band is still in there.
They could rule closer than 1 to the
10,000 or a little further away, maybe
1 to the 20,000 or something so you
would have a little more flexibility.
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But you would still have the situation
that exists in the bill that EPA has
the power to go in, and if that most
exposed individual who theoretically
stands at the gate of the property for
70 years, naked, and based on all these
chemicals they have shoved in these
rats, they can extrapolate out that he
might or might not have a chance of 1
in 10,000 of getting one more cancer in
70 years, which would be 1 in 700,000,
they can close the plant down. That is
what is in this bill. This is here in the
United States. That is the kind of leg-
islation we are passing here at the last
hour of the 101st Congress.

I wish Harry Truman was around to
run the 101st Congress as he did
against the 80th, because I think the
Americans would be quite upset.

Acid rain. As far as the economy
goes, this is probably the least scientif-
ically supportable area of the bill. It is
very costly. The sulfur dioxide allow-
ance trading system, the title’s central
mechanism, may be completely un-
workable, Nearly 200,000 additional al-
lowances were thrown in the pot in
conference. EPA's modeler, ICF, has
not ascertained whether or not the al-
lowance values will be seriously de-
graded by this addition.

This is the part that I mentioned
earlier in my remarks where Senator
GLENN so carefully outlined earlier
this year on the Senate floor how, in-
stead of spending $8 billion a year,
which this title will cost in the bill
alone, that we could spend $500,000 a
year to lime the lakes of New England
and we get instant results to improve
the environment. But that is not the
choice Congress has made.

The WEPCo fix. The conferees, in
spite of letters from 27 Senators, re-
fused to correct the antimodernization
dilemma—known as WEPCo policy—
which threatens to impose a tighter
standard on utilities attempting to
adopt tighter technology than on utili-
ties that make no such effort.

If you spend enough money to im-
prove your production plant, you may
have to go clear back through and
start over and get a new permit proc-
ess even though you have made it
cleaner. In other words, what this does
is penalize people for cleaning things
up. I think it will have a negative
impact.

Allowances not property. This is an-
other serious problem. One of the rea-
sons many people have liked the bill is
because it injects some private proper-
ty mechanism in the bill with respect
to trading allowances so there is a
value to these allowances and they can
be bought and sold. That is a good
concept.

But the conference agreement con-
tains a clause defining “allowances” as
not “private property” so EPA can
“take' allowances without paying util-
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ities or the ratepayers who financed
such allowances any compensation.

What makes the Congress think if
they are not going to allow the allow-
ances to be privately owned and have
the respect of private property, what
makes us think people are going to
want to invest and buy and sell them?
It is not unusual for Congress to have
an antiprivate property mentality, but
it really is harmful, I think, to one of
the parts of the bill that was based on
some market solutions that Adminis-
trator Reilly had originally pushed
when he introduced the President's
original bill.

Title V: Permitting. Between 50,000
and 150,000 new businesses will be re-
quired to get Federal permits in addi-
tion to the State permits they already
get. The average cost of these permits
has been estimated at around
$100,000, meaning that this provision
alone could add at least $5 billion to
the cost of this bill, costs that are not
included in any of the estimates.

Now, $5 billion may not sound like a
lot of money to the Senate, in view of
the fact of how easy it seems to be for
Congress to raise taxes on the people.
As the late Everett Dirksen said, a bil-
lion here, a billion there, after a while
it adds up to real money. I think he
would be saying this morning, $5 bil-
lion here and $5 billion there and the
cost of regulation adds up to tons of
money.

Lack of flexibility: The conference
agreement prohibits EPA from tailor-
ing or phasing in new operating
permit programs to areas and sources
which need it most. Every area and
source is subject to the entire program
whether it is needed or not.

Enforcement: This conference bill
imposes sanctions for paperwork
errors; criminal sanctions, Mr. Presi-
dent, criminal sanctions for paperwork
errors, recordkeeping errors, and other
omissions.

I can tell my colleagues that the
people who are going to be impacted
by this bill are going to be outraged
when they find out that we are impos-
ing criminal penalties if they do not do
all of the paperwork exactly right in
the operation of their mom and pop
dry cleaners, their little paint shop,
some small business that may require
a permit.

The title of self-audit programs
omits the language protecting compa-
nies from being penalized if they dis-
cover their own noncompliance situa-
tions and correct them in good faith.

Mr. President, I do not know how far
off the base we have gone, but, in
other words, if you have a business
that may be out of compliance and
you discover yourself or try to bring
yourself into compliance, EPA will still
have the power to find and penalize
you for it even if you are trying to fix
it up yourself.
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Mr. President, does this sound like
an economically viable bill? I do not
think so. All through the deliberations
on this bill, the Congress has ignored
the voices of warning against a bill
that is so costly that probably it will
do more damage to the economy than
the good that it may do for the air.

Here is what Paul Portney, the vice
president of Resources for the Future,
cautioned:

The U.S. may be spending $29 billion to
$30 billion more each year on air pollution
control than it is today. Annual benefits of
the proposed changes range from $6 billion
to $25 billion. I would speculate that the
most likely estimate is about $14 billion or
50. If these estimates are even close to cor-
rect, Congress and the President are about
to shake hands on a landmark piece of envi-
ronmental law for which costs may exceed
benefits by a considerable margin.

Mr, President, I would like to read a
letter to my colleagues to the Presi-
dent dated October 12:

DEarR MR. PreSIDENT; Few Americans are
opposed to the concept of clean air. We laud
your efforts, and those of members of Con-
gress, to ensure that health standards in
this country remain high. But we believe
that the clean air bill presently being con-
sidered in Congress is an unwise, ill-advised
patchwork of legislation that should not be
enacted.

The cost of the bill will be very high: a
report to the Business Roundtable places
the cost at more than $50 billion a year,
while a vice president at Resources for the
Future estimates each American household
could spend an additional $300 to $400 an-
nually. Yet, there is little evidence that
these new regulations would actually im-
prove the quality of air.

Moreover, there is widespread agreement
that our economy is currently in a fragile
and vulnerable condition. This, added to the
crisis in the Middle East, raises the pros-
pects that Americans could face some very
difficult economic times ahead. The Clean
Air Act’s unduly stringent and extremely
costly provisions could seriously threaten
this nation’s economic expansion.

Mr. President, now is not the time to
enact legislation with questionable benefits
but certain and serious economic costs. We
urge you to prevent enactment of the Clean
Air Act of 1990.

Mr. President, that is quite a letter.
You would think somebody who was
opposed to the bill in the Chamber
might have written it. This is not the
case. This is a letter signed by James
Buchanan, Nobel Laureate, George
Mason University; Robert Crandall,
senior fellow, economic studies, The
Brookings Institution; Milton Fried-
man, Hoover Institution, Nobel Laure-
ate; Manuel H. Johnson, former Vice
Chairman of the Federal Reserve
Board; James C. Miller, former Direc-
tor of the OMB; William Niskanen,
former Chairman of the Council of
Economic Advisers; and George
Stigler, University of Chicago, Nobel
Laureate, economics.

Mr. President, I do not know what
we have to do, how do we penetrate
the impermeable wall for sanity and
common sense so that we can have a
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moderate move toward cleaner air
without throwing the baby out with
the bathwater, without Kkilling the
goose that lays the golden egg.

But in summary, Mr. President, the
conference report fails all three tests
for what have been proven successful
in the past. It is not based on sound
science. It does not provide local flexi-
bility, and it will not contribute to a
strong economy. These three things
have come together over the past
decade to deliver improving air quality
to most areas of the Nation. That is
what is happening now under the cur-
rent Clean Air Act. We have basis for
sound science. We have local flexibil-
ity and we have a sound economy.
This bill runs right into the face of all
three of those basic principles. I fear
that by leaving those principles by the
wayside, the net result will be worse,
not better, and America will not be as
good a place to live as it should be.

In some parts of the country, we
may even see a deterioration of air
quality because if people cannot
afford to buy new automobiles and
they continue to drive the old
clunkers, we are going to have a
longer, slower period of getting these
cities into compliance.

I, for one, Mr. President, cannot stop
this bill from passing. I am only one
Senator. And there may be very few
votes against this report because all
Senators want to be recorded as being
for clean air.

Let we warn my colleagues who vote
for this bill: If you want a nationalized
industrial policy, go ahead and vote
for it; if you really believe Americans
do not value their freedoms, go ahead
and vote for it; if you believe Washing-
ton, DC should end up telling every
small business and local government
how to operate, go ahead and vote for
the bill; if you want to drive the coun-
try further into recession that looms
in front of us, vote for the bill, by all
means; and if you want to vote for
what is politically expedient, I would
say definitely vote for it because, as I
said, who wants to be the candidate
for dirty air?

But do not vote for the bill if you
are under the guise of reality that you
think somehow this bill really is going
to give America cleaner air. It does ev-
erything but guarantee cleaner air for
the American people.

Mr. President, I have another article
that I would like to print in the
Recorp. I would like to make a sum-
mary of I think some very good and
important quotes to remember con-
cerning the clean air conference
report.

“This bill is the most sweeping envi-
ronmental lJaw in more than a decade.”
That is our distinguished majority
leader who said that.

“The cost will be very large. I hope
the bill will be cost beneficial.” That is
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JoHN DinceELL, the distinguished chair-
man on the House side.

“The most likely [annual benefits of
the Clean Air Act amendments arel
about $14 billion * * * if these esti-
mates are even are close to correct”™—
and I have already said this once but I
will repeat it—“Congress and the
President are about to shake hands on
a hallmark piece of environmental law

affect 1.6 to 2.21 million workers. An
estimated 2.8 to 5.51 million workers
throughout the United States are ex-
pected to be indirectly impacted.”
“The acid rain title will impact 1,719

search Corp.

“The permitting title is expected to
directly and substantially impact
143,000 small facilities with over
2,019,000 employees. For well over 150
counties in the United States, the
number of jobs affected will exceed 8
percent of the total employment in
this country.” This is another guote
from CONSAD Research Corp.

“We find that environmental regula-
tion has been an important contribu-
tor to the growth slowdown. We also
find that pollution abatement has
emerged as a major claimant on the
resources of the U.S. economy.” Dale
W. Jorgenson and Peter J. Wilcoxen,
Environmental Regulation and U.S.
Economic Growth, the Harvard Insti-
tute of Economic Research.

Mr. President, I ask unanimous con-
sent that these quotes be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
REcoORD, as follows:
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CLeaN AR CONFERENCE REPORT

This bill is the most sweeping environ-
mental law in more than a decade. (Majori-
ty Leader George Mitchell, press confer-
ence, Oct. 22, 1990).

The cost will be very large. I hope the bill
will be cost beneficial. (House Commerce
Committee Chairman, John Dingell, press
conference, Oct. 22, 1990).

The most likely [annual benefits of the
proposed Clean Air Act Amendments are]
about $14 billion . . . If these estimates are
even close to correct, Congress and the
President are about to shake hands on a
landmark piece of environmental law for
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[The Acid Rain Title] will impaet 1,719
plants in energy-intensive industries; em-
ploying 232 thousand workers whose jobs

fits in return for enormous costs but claim it
would be political suicide to veto it. There is
evidence that the kind of near zero risk en-
vironmental limit the Clean Air Act repre-
sents is losing support as recession threat-
ens.

This week’s California pell shows that
State’s antipesticide Big Green initiative in
a dead heat and slipping. In New York, a $2
billion environmental bond issue is in
danger of losing. How loud does the roar
from the country have to get before it pene-
trates the beltway cocoon?

Working with cotton stuffed in their ears,
House and Senate conference committee
members are close to an agreement on the
Clean Air Act—

And they have made it since this edi-
torial was written—

for any one of 191 pollutants. This loaded
legislation needs only President Bush’s sig-
nature before it is thrown onto the back of
an already stumbling economy.

This week a group of noted economists, in-

estimated the act could cost each American
household $300 to $400 a year. “The Clean
stringent

Republican backers of the Clean Air Act
argue that President Bush has to sign the
current legislative hash, or he will face an
even worse bill next year.

That is it, a worse bill next year.

But why? given the public’s growing con-
cerns about jobs and economic growth, we'd
be willing to bet that the political and intel-

October 27, 1990

lectual climate will shift strongly in favor of
a more balanced approach. Industrial policy
was discredited during the 1980's. It has
dressed itself up as environmentalism in the
1990's and will soon be knocking on Mr.
Bush's door for a contribution.



president to sign a bill that is still at least
$15 billion more costly than his supposed
veto line of $2 billion.

As three Nobelist economists James Bu-

ACID RAIN

The $5 billion to $8 billion cost per year
will involve electricity rate increases of from
15 percent to 30 percent in approximately
11 Central states, with a likely lost-job
impact (direct and indirect) of between
40,000 and 50,000 jobs, to achieve a 10 mil-
lion ton reduction in sulfur dioxides (502)
by 1999. That same SO2 reduction could be
achieved by 2010 for no job loss or rate in-
crease.

This program might recover 75 lakes from
acidity over 50 years, with an average area
of 10 acres each, or 750 acres in all. Linear
costs are more than $300 million per acre re-
covered. The 50-year cost of liming these
lakes (as recommended by scientists of the
Assessment
Project [NAPAP]) is $1,250 per acre. While
Michigan's costs are slight, the auto indus-
try will be severely affected.

OZONE NON-ATTAINMENT

This $19 billion to $48 billion section re-
in more ad-

One of the sleepers in this bill will require
at least 143,000 small businesses (up to 6,000
in Michigan) for the first time to go
through federal point-source poll
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that my distinguished
Wyoming is here. I will be happy to
yield him 10 minutes.
The PRESIDING OFFICER (Mr.

frontation to sound politics.

1 think it is also true, Mr. President,
that we ought to be aware in this
country, even as we stand on the
threshold of passing this bill, that the
United States spends more on environ-
mental protection per capita or by any
measure that you would like to cite
than any other industrial nation in
the world.

I would also say to my friend from
Idaho, as he has pointed out, the 101st

States for having clean air.

Back in 1977, I served on the Envi-
ronment and Public Works Commit-
tee. That year the committee drafted
its first reauthorization of the 1970
Clean Air Act. I eventually opposed
that legislation because it was not a
good bill for the environment. The
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mistakes we made back then are the
cause for the current extended debate
on clean air.

The flaw legislated back in 1977 was
the provision which grandfathered all
the dirty coal-fired plants in the Mid-
west. None of these plants had to
comply with the clean air standards in
the act. Instead, the amendments re-
quired the newer and cleaner western
powerplants to meet much stricter
control standards for the new source
pollutants. We were subjected to
tough engineering—that is, technical—
standards regardless of the quality of
the air in which the activity was
taking place.

Robert Crandall of the Brookings
Institution has written that clean air
legislation was shaped by “an unusual
coalition of defenders of declining in-
dustries, high-sulfur coal producers,
and environmentalists.”

The 1977 reauthorization was the
blatant attempt to punish high-
growth Western States. The bill
amended section 111 to require that
all new sources of sulfur dioxide must
install scrubbers regardless of whether
they burned clean or dirty coal, and
regardless of the standard to which
the rest of the country may have been
put.

In other words, it did not seek to
meet a pollution requirement. It
sought to meet a regional economic re-
quirement. The result is that today
many Midwestern powerplants have
sulfur dioxide emission levels that are
4 to 5 times the allowable levels for a
new western plant of the same size.
For this reason, I voted against that
antienvironmental legislation. It was
also the source of my skepticism about
the current reauthorization bill.

Three events have propelled the
drafting of a clean air reauthorization
this year. The first has been the emo-
tional debate over the threat of acid
rain. The National Acid Precipitation
Assessment Project literally laid down
the nature of that threat, and it is vir-
tually nonexistent.

What threat exists is not a conse-

So the debate has been emotional
and there has been questionable scien-
tific basis behind the issues. Nonethe-
less public passion has been aroused.
The press will ignore the science gen-
that has been produced to the
trary because the West had al-
cleaned their utilities. The focus
on the dirty powerplants in
t once again an effort
made to protect both the
the power interests in the
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Mr. BAUCUS. Mr. President, I fur-
ther would like to insert in the RECORD
at this point an explanation of this
legislation, an explanation that is
much more detailed than the statuto-
ry language.

There being no objection, the mate-
rial was ordered to be printed in the
REecorp, as follows:

CLEAN AIR CONFERENCE REPORT
NONATTAINMENT
Designation and Classification

One of the more unique aspects of the
new legislation is the classification of nonat-
tainment areas and specifications of control
strategies based upon the severity of the air
pollution problem. In order to assure timely
implementation of control measures, it is
important that the Environmental Protec-
tion Agency classify nonattainment areas in
a timely and accurate manner. It is our
intent that states work with EPA in using
designations in effect at the time of enact-
ment, and classifications as are appropriate
‘il;}insg air quality data from 1987, 1988 and

The provision also allows for an adjust-
ment in the classification for areas whose
design value is within five percent of a
higher or lower classification. We intend
this adjustment to be primarily one of
“upward"” classification for those areas, par-
ticularly Marginal, that may have a low
design value but experience a large number
of exceedances. Adjustment of area classifi-
cations “downward” should be a rare occur-
rence reserved only for areas which demon-
strate to the Administrator that the control
measures called for in the initial classifica-
tion are clearly not necessary for the attain-
ment and maintenance of the standards.

Erpanded Geographic Coverage

Title I expands the geographic coverage of
the control program to include the Metro-
politan Statistical Area (MSA) or the Con-
solidated Metropolitan Statistical Area
(CMSA). This was done in recognition of
the significant role that transported air pol-
lution and community patterns play in the
formation of ozone and other pollutants. If
we are serious about ameliorating the air
pollution problems plaguing our nations’'
cities, then we must begin regulating
sources located outside of the control region
whose emissions are also contributing to
this problem. Both stationary sources that
have escaped controls in the past and motor
vehicles that have not been subjected to In-
spection and Maintenance programs must
be included in the program. Although the
legislation allows areas to petition to ex-
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clude a portion of their CMSA, it is our
intent that this test be a difficult one to
pass.

Regulation of Smaller Sources

The legislation also lowers the size thresh-
old defining which sources are subject to
the control requirements. In particular, the
threshold is lowered to 50 tons for Serious
areas, 25 tons for Severe areas, and 10 tons
for Extreme areas. This action was neces-
sary in light of the substantial emissions
that are produced from sources below 100
tons. In fact, many states have already rec-
ognized the contribution from these smaller
sources and are regulating sources emitting
as few as three tons per year. This provision
clearly provides states and localities with
the ability to continue regulating sources
smaller than the federal minimum levels
specified in the legislation.

Percent Reduction Requirements

This legislation recognizes past problems
associated with measuring reasonable fur-
ther progress toward attainment of the
standards by specifying that future progress
be based upon actual reductions in VOC
emissions. The Act requires that a 15 per-
cent reduction in emissions be achieved
within six years of enactment. In addition,
it calls for a base inventory within two years
of enactment and updates every three years
thereafter. Since inventories would be re-
quired at both the five-year (2+43) and six-
year (159 reductions due) time frame, we
encourage the Administrator to use discre-
tion and focus primarily on the six-year in-
ventory, The accuracy of this inventory is
extremely critical. Emissions reductions
from the inventory must be real, permanent
and either enforceable or “demonstrably
stable"” (i.e., a state could show that plant
shutdowns would have to undergo new
source review before resuming operations).

Technology Guidance

Many of the control measures prescribed
in the bill will be issued by EPA in the form
of Control Technique Guidelines, or CTGs.
These guidelines define the level of con-
trol—Reasonable Available Control Tech-
nology—that existing sources must adopt.
We have been extremely discouraged by
EPA's track record over the past 10 years in
publishing these documents. None has been
published since 1983, and many before that
were watered down by Office of Manage-
ment and Budget review. Since states and
localities will be depending upon these docu-
ments in preparing their State Implementa-
tion Plans, it is essential that EPA publish
these CTGs as quickly as possible. This is
particularly important in areas exceeding
the small particulate standard where SIPs
are required to be submitted within the first
year of enactment.

Control of Nitrogen Oxides

The legislation recognizes for the first
time the important role that nitrogen
oxides play in ozone formation and estab-
lishes a stringent set of control require-
ments for new and existing sources, While
the bill allows areas to impose less stringent
NO, measures where they would result in
excess emissions reductions, we would look
askance at any “gaming” of these provi-
sions, that is, where overly optimistic as-
sumptions are factored into the mathemati-
cal models to avoid important NO, controls.
This is particularly important in areas
where biogenic emissions of reactive organic
compounds contribute significantly to the
formation of ozone.
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Long Range Transport

The legislation establishes regional trans-
port commissions to assess oxidant trans-
port from within and outside ozone trans-
port corridors and implement appropriate
measures needed to attain the ozone stand-
ard in the region. In particular, Congress es-
tablished a transport commission for the
northeast corridor where transport of ozone
and its precursors has been clearly demon-
strated.

We believe that the transport commis-
sions can play a vital role in abating inter-
state air pollution control problems. Thus,
we encourage other areas, such as the upper
mid-western states, to pursue authority
similar to that provided the northeast.

With respect to the northeast region, we
encourage the members of the Commission
to petition EPA to expand, where appropri-
ate, the coverage of the program to other
areas, including the remaining portions of
Virginia. Emissions from Virginia flow from
its urban and rural areas toward Washing-
ton, D.C. and other mid-Atlantic states. The
urbanized part of the state includes substan-
tial industrial activity as well as vehicle
travel consistent with other areas in the
transport corridor. In addition, rural areas
in Virginia are also exceeding the air quality
standards, affecting areas both within and
outside the state.

The Commission members must realize
that their primary responsibilities are to
evaluate oxidant transport into and
throughout the transport region, implement
the requirements of the Clean Air Act,
assess all potential emission control strate-
gies that may be applicable throughout the
transport region or in a portion of the
region, and establish control recommenda-
tions for consideration by the Administra-
tor. The Commission should also encourage
member states to use consistent techniques,
assess and plan for the development of
State Implementation Plans and then
review all SIPs for the program stipulated
in the Clean Air Act and additional require-
ments agreed to by the Commission. To ef-
fectively carry out these responsibilities,
commissions must be allocated sufficient re-
sources to support full time executive and
scientific staff.

We believe that regional commissions
must be capable of obtaining expert scientif-
ic guidance, independent of U.S, EPA and
member states, on the transport of photo-
chemical oxidants into and throughout
their region. This scientific guidance should
include recommendations on the level of ox-
idant controls needed for both hydrocar-
bons and nitrogen oxides to attain and
maintain the ozone National Ambient Air
Quality Standard and on the most effective
allocation of control measures within the
transport region to achieve these goals.
Commissions will need to play a leadership
role, in conjunction with the U.S. EPA and
member states, in utilization of state-of-the
art photochemical transport models based
upon obtaining accurate information—such
as speciated emissions data and sufficient
ambient monitoring data—and using reason-
able growth projections. The Commission
will be in the best position to consider a va-
riety of regional control measures which are
often difficult for individual states to con-
sider because of their effect on product dis-
tribution markets. These innovative meas-
ures include, but are not limited to, regional
controls on a variety of consumer products,
expanded use of reformulated gasoline, al-
ternatively fueled fleet programs, and vari-
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ous other motor vehicle emission control
strategies, including transportation control
measures, that encourage reductions in ve-
hicle use,

In accordance with the House language,
each member state will have two voting rep-
resentatives on a Commission, an air quality
control official and a designee of the gover-
nor. The importance of a Commission's ac-
tivities and its recommendations will be en-
hanced with the participation of senior ad-
visors to Governors. The Governor's repre-
sentatives will be extremely valuable to the
Commission in providing direct input from
the highest levels of state government, ob-
taining state legislative authority or the ap-
proval of regulations as necessary, and as-
suring effective implementation of control
measures agreed to by the Commission.

Under the bill, the Administrator has the
final authority to disapprove additional
measures recommended by the Commission.
However, EPA bears a heavy burden of dem-
onstrating that the additional control
measure(s) is not necessary to bring any
area of the region into attainment by the
dates provided and to recommend equal or
more effective actions that could be taken
by the Commission to conform the disap-
proved portion of the recommendations.
Any recommendations by EPA under this
section designed to replace the recommen-
dations of the Commission shall not place
an unfair burden on any state which is the
victim of the transported air pollution.
Equal or more effective actions recommend-
ed by the EPA shall mean actions which
achieve equivalent progress towards attain-
ment of the standard, given full consider-
ation of the impact of transported air pollu-
tion.

Inspection and Maintenance

The legislation acknowledges that mobile
sources represent the dominant source of
smog-producing emissions and carbon mon-
oxide; these sources must be well controlled
if air quality standards are to be attained.
Vehicle inspection and maintenance pro-
grams will play a significant role in ensuring
that vehicles are properly designed and
maintained so that they meet their emission
standards during their full life. This is espe-
cially important in light of the long lead-
time associated with phasing in new motor
vehicle standards.

All nonattainment areas are required to
adopt and implement I/M programs, except
Marginal areas that were not required to do
so0 in the past. States are required immedi-
ately upon enactment to submit schedules
for implementing I/M programs. The Ad-
ministrator should require these schedules
to be submitted within 30 days, legislation
to be adopted within one year and the pro-
gram to be implemented within two years.
We urge areas to act expeditiously with
these programs. While enhanced I/M pro-
grams are required for areas classified as Se-
rious and above, we strongly urge all areas
implementing I/M programs to developed
enhanced programs.

Various population thresholds for I/M
programs are specified in the Act, based on
the use of the 1980 census, We encourage
the Administrator to use the 1990 census as
it represents the most recent population
data available.

Finally, the legislation makes reference to
the measurement of NO, emissions and the
inclusion of on-road testing devices. We en-
courage the Administrator to accept a tam-
pering check to satisfy the NO, emission
check, and to be discretionary with its pro-
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gram to use on-road testing until such time
as these devices are certified by EPA.

General Savings Clause

The savings clause in the new legislation
is intended to ensure that no backsliding
occurs from implementation of adopted,
currently feasible measures that EPA has
approved as part of a SIP in the past, or
currently feasible measures that EPA has
added to state plans on its own initiative or
pursuant to a court order or settlement, in-
cluding a Federal Implementation Plan. We
do not intend that this savings clause re-
quires EPA to finalize the Federal Imple-
mentation Plan in California and preempt
the states and regional air quality planning
that is ongoing in the Los Angeles area and
will otherwise be required under this legisla-
tion. If EPA were to promulgate complete
new plans based on requirements of the old
Act, the areas subject to those federal plans
would be deprived of the opportunity to use
the significantly revised and clearly more
workable requirements of the new legisla-
tion. We agree that this would be unreason-
able, particularly since the proposed FIP
fails to recognize the critical role that local
governments play in reducing transporta-
tion-related emissions.

The savings clause provides EPA with sig-
nificant discretion with respect to FIPs in
California. EPA has the obligation to adopt
control measures for sources which it exclu-
sively controls when those controls are nec-
essary to help attain national standards or
meet other requirements of the Act. But,
beyond that, EPA should complete ongoing
FIP processes only for the purposes of en-
suring that the standards are met by the
statutory deadlines.

New Source Review

The legislation requires that in Extreme
areas net emission increases of VOCs from
the installation or modification of station-
ary sources be offset by emission reductions
at a ratio of at least 1.5:1, unless the Best
Available Control Technology is required
for all major sources in the area, in which
case the ratio must be at least 1.2:1. The sec-
tion also imposes an internal offset ratio of
1.3:1 for increases resulting from the modifi-
cation of equipment within a facility.

During the Conference, the South Coast
Air Quality Management District adopted a
new source review rule (SCAQMD) that ap-
pears to meet these ratios on an area-wide
basis. It is our intention that the State Im-
plementation Plan for an Extreme area may
provide alternative methods of meeting the
specified offset ratios as long as, in the ag-
gregate, the overall emission reductions are
achieved. The SCAQMD rule provides such
reductions by requiring net emission in-
creases for any new or modified stationary
source, not just major sources, to be offset;
by requiring all new and modified sources to
comply with LAER,; and by giving credit for
emissions reductions resulting from equip-
ment shutdown or curtailment at a level no
greater than if the equipment had complied
with LAER. Although the SCAQMD rule
exempts certain categories (e.g., air pollu-
tion control equipment) from the offset re-
quirement, it does not exempt such sources
from compliance with LAER.

We believe that the legislation allows the
Administrator to approve such an approach
provided the aggregate emission reductions
achieved by such a rule equal or exceed the
level of emissions reductions that would be
achieved on a source-specific basis. Further-
more, in determining whether the internal
offset ratio was satisified for purposes of
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measuring the equivalency of the rule, the
state or the Administrator may give credit
for any emission reductions achieved if the
modified source installs BACT or LAER.

Federal Facilities

The federal facilities language of the new
legislation is identical to the Senate passed
bill. As was stated in the Senate report:
“Military installations in California’s South
Air Quality Management, District have filed
suit challenging the District's authority to
require payment of fees, including permit
fees. Similar suits have been filed in Federal
District Court in New York and there have
been other challenges to the authority of
State or local agencies to impose fees on
Federal facilities. The bill clarifies existing
law to make explicit what section 118 al-
ready requires: Federal facilities are subject
to the same fee requirements that are appli-
cable to nongovernmental entities.

Section 118 of the existing Act should
have been sufficient to ensure federal com-
pliance with all state and local require-
ments, including fees or charges to defray
the cost of air pollution programs, notwith-
standing any immunity under any law or
rule of law, Nevertheless, federal agencies in
California and elsewhere have argued that
the doctrine of sovereign immunity shields
them from the obligation to pay these fees
or charges, and have asserted that argu-
ment in litigation against air pollution con-
trol agencies.

The new language is intended to refute
that argument and reaffirm the obligation
of federal agencies to comply with all re-
quirements, including such fees or charges.

Control Techniques Guidelines for TSDFs

The bill also requires the Environmental
Protection Agency to issue control tech-
niques guidelines (CTG) for additional cate-
gories of sources emitting volatile organic
compounds. It directs the Agency to give
priority to those categories it considers to
make the most significant contribution to
ozone levels in nonattainment areas, includ-
ing hazardous waste treatment, storage and
disposal facilities. This specific reference to
TSDF's is intended to underscore the impor-
tance of the Agency's ongoing work to set
air emission standards under section 3004(n)
of the Resource Conservation and Recovery
Act for these facilities. The Hazardous and
Solid Waste Amendments of 1984 directed
EPA to promulgate standards for the con-
trol of air emissions from TSDFs “as may be
necessary to protect human health and the
environment."”

This directive to EPA is not intended to
disrupt these ongoing efforts, be duplicative
of them or to suggest that a lesser level of
control is appropriate in any area of the
country. To the extent that the criteria for
CTG's under the Clean Air Act could result
in a less stringent level of control than will
be proposed under RCRA, the RCRA stand-
ards must govern, to reflect the standard of
protection of human health and environ-
ment by which the adequacy of the RCRA
regulations will be measured.

General Transportation Control Measures

The experience of the last 20 years makes
clear that we cannot solve the air pollution
crisis in major polluted areas like the North-
east, Chicago, or Los Angeles only by con-
trolling industrial sources or making new
cars cleaner. The existing vehicles on the
road account for half or more of the ozone
precursors that contribute to health haz-
ards for nearly half of all Americans in
more than 100 cities and 75 percent or more
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of the carbon monoxide that causes ambient
violations in another 50 cities. In addition,
we have learned that the growth in vehicle
use, nearly three percent per year nation-
wide, was a major factor in preventing the
attainment of the ambient standards by the
1987 deadline.

It is clear that the goals of this bill—a
healthy and safe air supply for every Ameri-
can—will not be achieved without imple-
menting strategies that effectively limit the
growth in vehicle use in the major urban
centers where pollution levels are the worst.
The transportation control and planning
provisions of the bill are intended to achieve
the emission reductions from the use of
mobile sources needed to achieve the objec-
tives of the bill.

The transportation control provisions of
the bill are designed to correct 20 years of
failed efforts to control transportation
sources of pollution. The sponsors hope we
have learned from the mistakes of the past
and have designed a better approach to
achieving these objectives.

Transportation control measures are not a
new part of the law. Let me take this oppor-
tunity to remind my colleagues of the ex-
pectations we had for the 1970 Clean Air
Act, Senator Muskie explained the 1970 bill
to his colleagues as follows:

“We still have existing a mass of used
automobiles to deal with. The bill before us
deals with that problem by the requirement
of national ambient air quality standards
geared to help.

“Those standards, realistically applied,
will require that urban areas do something
about their transportation systems, the
movement of used cars, the development of
public transportation systems, and the
modification and change of housing pat-
terns, employment patterns, and transporta-
tion patterns generally. All of that is implic-
it in the concept of implementation plans
for national ambient air quality standards
and what they mean for the used cars in our
country.”

Today we continue to recognize the need
to make the kind of changes that the Sena-
tor from Maine described in 1970, but we
also have learned that such changes are
long in coming and not so easily achieved as
we once thought. We also have learned that
these kinds of community decisions are not
likely to be made based simply on what
seems implicit in the development of imple-
mentation plans, More specific planning di-
rectives are needed to focus the resources
and creativity of communities.

In 1977, Congress added a requirement
(Section 172(b)(2)) that each state plan con-
tain all reasonably available control meas-
ures to reduce transportation emissions.
The Environment and Public Works Com-
mittee Report in 1977 (pp. 38-40) explained
that EPA was required to analyze various
strategies that were then required to be re-
viewed by the states to determine if they
could be included as part of the State Im-
plementation Plan given the local circum-
stances. This provision was implemented by
EPA guidance in 1979 (44 Fed. Reg. 201, 375
(April 4, 1979)), but EPA was not consistent
in its application of the guidance, and many
areas did not give careful consideration to
the various control measures that EPA iden-
tified.

The sponsors believe that EPA's initial
(1979) guidance for the application of the
1977 Law's requirement to adopt “all rea-
sonably available control measures” in each
area was sound. The Ninth Circuit recently
reviewed and correctly applied EPA’'s guid-
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ance. The bill (sections 108(f), 172(¢)(1)) re-
tains the general planning approach of the
1977 law and ratifies EPA's guidance as re-
cently construed by the Ninth Circuit in the
case inolving the Arizona State Implementa-
tion Plan. Delaney v. EPA, 898 F. 2d. 687
(1990).

The Senate Committee bill, 8. 1630, modi-
fied the requirements for the adoption of
transportation control measures in State
Implementation Plans (SIPs). The Commit-
tee bill required that identified transporta-
tion control measures be incorporated into
each implementation plan for severe and ex-
treme ozone, in serious ozone non-attain-
ment areas under certain circumstances,
and in serious carbon monoxide non-attain-
ment area unless the state could demon-
strate that a measure would not contribute
any additional progress toward attainment
in the area.

During Senate floor debate, these provi-
sions were modified to require that each
listed measure be considered by the state,
but the mandatory obligation to incorporate
each measure in the absence of a negative
determination was removed. The emphasis
in the amendment, therefore, was on a state
selecting and implementing those measures
“necessary to demonstrate attainment with
national ambient air quality standards,” in-
cluding, of course, interim reduction re-
quirements. The sponsors' intention in ac-
cepting this amendment was to retain cur-
rent law with regard to the consideration of
transportation control measures.

The Committee language in 8. 1630 would
have eliminated the option of the states to
adopt less than all reasonably available con-
trol measures even in the circumstances
where the states could make the demonstra-
tions allowed by EPA’s guidance. In agree-
ing to the amendment, the sponsors deter-
mined that the rigid application of control
measures in the Committee bill was too re-
strictive. The bill (sections 182(e)(5),
182(d)(1) and 182(e)), which adopts the final
Senate provisions with respect to transpor-
tation control measures for ozone SIPs in
addition to the general planning require-
ments for reasonably available control
measures in section 172(c)(1). Taken togeth-
er, these provisions require the EPA's tradi-
tional guidance continues to govern the
review of transportation control measures in
state plans.

The sponsors believe that if the EPA con-
sistently applies this guidance in the devel-
opment of SIP revisions required by the bill,
significant progress toward the control of
mobile source emissions will be achieved. Of
course, this bill adds statutory criteria de-
fining ‘“reasonable further progress” in
terms of specified emissions reductions. The
need for transportation control measures
and the appropriateness of various meas-
ures should be evaluated with regard to
these new interim increments of progress in
the bill.

The sponsors intend that EPA expand its
list of reasonably available transportation
control measures to incorporate all the
measures in Section 108(f)(1). In addition,
EPA should evaluate and determine wheth-
er additional tranportation control meas-
ures should be added to those identified in
the bill.

The “notice” and “comment” provision of
section 108(e) is in no way intended to
create an APA-type review procedure for
EPA; the *“guidances” listed in Section
108(£)(1) remain exactly that, not rules sub-
ject to review. However, EPA will be expect-
ed, as we understand it does now, to publish
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its final guidances and to continue to solicit
views, ideas, and comments from state and
local officials and other interests as these
guidances are being prepared. The bill clari-
fies that these practices are to continue.

Concerning the “adequate access” provi-
sion in section 179 and sections 182(c)(5),
182(d)(1) and 182(e), the inclusion of the
term “adequate” is intended to make clear
that appropriate transportation air quality
control measures may be undertaken even if
they have an access effect; the term makes
clear that complete access by a particular
transportation mode such as an automobile
is not required as long as basic and adequate
access remains available, The sponsors rec-
ognize that there are many ways to provide
access and that even if vehicular access is
affected, adequate access can be assured by
availability of other transportation modes
or means to affected areas.

Trip Reduction Ordinances

The conferees adopted the Senate provi-
sions on employee vehicle occupancy pro-
grams for severe and extreme ozone areas
and serious carbon monoxide areas with one
exception: the provision in the Senate bill
allowing employers to satisfy the require-
ments by expenditures of money equal to or
greater than the cost of providing employ-
ees with parking spaces at the location of
the workplace has been eliminated. This
means that, if employers do not meet the re-
quirements of this provision, they are sub-
ject to the penalties of the Act.

The bill requires that, in affected areas,
major employers—those with more than 100
employees—achieve a reduction of 25 per-
cent improvement in commuting vehicle oc-
cupany above a baseline in the affected area
for ridership on all such trips.

Affected employers will have complete
flexibility in the types of incentive pro-
grams, services and facilities to encourage
employees to share commuting trips. Some
examples which have been successful at
California companies where these programs
have been instituted include: ride-matching
services, vehicles provided for use during
the day for employees who ride-share, rides
home in the event of an emergency, ride-
matching services, parking assistance for
carpoolers, preferential parking for car-
pools, passes for transit users, and local
shuttle services.

Another important way to comply with
the requirement will be to encourage great-
er use of mass transit (which counts as an
increase in the occupancy of the transit ve-
hicle), thereby decreasing the number of
cars on the road. One of the incentives
which employers may choose to use to en-
courage employees not to drive to work is to
provide mass transit passes as alternatives
to parking spaces.

Conformity

The experience of the last 13 years has
shown that it is necessary to do more than
simply consider applicable control measures.
They need to be implemented, as well. This
is an area in which the law has failed to
achieve the expected progress. The amend-
ments added by this bill should go a long
way to overcoming these deficiencies in car-
rying out current law.

The most important of these changes are
included in the amendments to the ‘“con-
formity” requirements of Section 176. In
1977, Congress added a requirement that
any activity approved by a federal agency
“conform” to the applicable implementation
plan. We offered little guidance regarding
the application of this requirement and, un-
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fortunately, it has largely been ignored by
the agencies required to apply it.

One of the potentially most important ap-
plications of this provision is with regard to
the review and approval of regional trans-
portation plans by the Secretary of Trans-
portation. Regional transportation plans are
required under both the Federal-Aid High-
way Act (Title 23, U.S. Code) and the Urban
Mass Transportation Act (Title 49, U.S.
Code). Beginning in 1970, the Highway Act
required “consistency’ between transporta-
tion projects developed for a region and re-
quirements in applicable implementation
plans under the Clean Air Act. This provi-
sion was implemented by guidance adopted
jointly by EPA and the Federal Highway
Administration (FHWA) in 1975. That guid-
ance required that regional transportation
plans and projects be measured against am-
bient air standards. If emissions from
mobile sources in an urban area would con-
tribute to violations of ambient standards,
or delay attainment of standards, the re-
gional plan and transportation projects
were not to be approved.

The intent of the “conformity” provision
added to the Clean Air Act in 1977 was to
give clear legislative authority for the appli-
cation of air guality criteria to the review
and approval of transportation plans as well
as projects in accordance with the DOT/
EPA joint 1975 guidance. But no transporta-
tion plan has ever been disapproved under
this provision, even in cities where mobile
source emission growth is a major factor in
preventing attainment of the NAAQS.

In 1980, EPA and FHWA supplemented
their earlier guidance with more detailed re-
quirements regarding the implementation
of specific projects in state implementation
plans. This supplemental guidance was
partly in response to the requirement for
priority funding for transportation projects
enacted in Subsection (d) of Section 176.
This provision has also been largely ignored.

The amendments to Section 176 are in-
tended to provide more specific criteria for
the review and approval of transportation
plans, programs and projects authorized
under Title 23. The long-range transporta-
tion planning process established by section
134, Title 23, the "3-C process,” must
become part of an effective framework for
making basic choices about how to control
mobile source emissions. The amendment to
the conformity section will require transpor-
tation planning agencies to view their task
as the development of a transportation
system that meets multiple needs, including
both mobility needs and air quality objec-
tives. Traditionally, regional transportation
plans have been developed to handle expect-
ed vehicle volumes without regard to the
limit on how many vehicle emission sources
can be accommodated in an urban air shed
and still meet air quality standards. This
legislation makes clear that it is time to de-
velop transportation plans and programs
that also serve as part of the pollution con-
trol strategy for the metropolitan area.

Los Angeles, the most severely polluted
urban area in the United States, is demon-
strating how this can be done in areas with
the worst problems. The South Coast Air
Quality Management District has adopted
as part of the air quality plan for the area
of “mobility plan” developed by the South-
ern California Association of Governments.
This plan is designed to reduce VMT growth
in the South Coast Air Basin by 60 percent
over the next 20 years compared to what it
would be if current vehicle miles traveled
(VMT) growth rates continue. This reduc-
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tion in vehicle use is an essential element of
achieving air quality standards in southern
California.

The sponsors do not intend that the feder-
al government make the control choices for
a community or strike the balance between
the amount of emission reduction to be re-
quired from mobile sources compared to sta-
tionary sources. This is the choice that each
community must make, unless the state or
metropolitan area fails to act. But we do
intend that when the state designs a plan
for a non-attainment area, the amount of
emission of each non-attainment pollutant
allocated to mobile sources must be speci-
fied for each of the milestone periods con-
sidered in demonstrating reasonable further
progress and for the attainment year.
Mobile sources are to be treated like station-
ary sources in that emissions from mobile
sources in a metropolitan area or relevant
sub-region are to be expressed as total al-
lowable emissions and not simply an unspec-
ified remainder.

The purpose of the new “conformity” re-
quirement is to ensure that the transporta-
tion system choices made by the community
and incorporated into the regional transpor-
tation plan required by Title 23, U.S. Code,
and by the Urban Mass Transportation Act,
Title 49, are consistent with achieving the
allowable emission targets for each pollut-
ant assigned to mobile sources in the SIP.
No transportation plan or program may be
accepted by the Secretary of Transporata-
tion under Title 23 unless the metropolitan
planning organization for the non-attain-
ment area can demonstrate a “fit" between
emissions expected to result from imple-
mentation of the transportation plan and
the mobile source emission allocation in the
SIP for the milestone year, the attainment
year, and the maintenance period.

To implement this requirement of the
Act, a number of specific provisions have
been added to the Act. For ozone nonattain-
ment areas, the bill requires that the same
values be used by the air quality planning
agency and the transportation planning
agency. For the purpose of determining
emissions from mobile sources, the assump-
tions regarding VMT, congestion levels, and
other parameters used to develop the imple-
mentation plan or the most recent update of
such data must be used. Thus the initial in-
ventory required by Section 182 must be
based on measured VMT and congestion, to
the extent such data are available.

If the attainment demonstration requires
reductions in mobile source emissions com-
pared to those that would be expected to
result from implementation of the existing
transportation plan, then the transporta-
tion plan must be modified to achieve the
emission targets for mobile sources in the
SIP. For ozone, this will probably require
future reductions in the growth of daily
VMT, unless other measures can be shown
to achieve the required emission reductions.

Until such time as an implementation
plan is approved or promulgated that estab-
lishes the ceilings on mobile source emis-
sions in the non-attainment area, interim re-
quirements apply under section 176(e)3).
The sponsors recognize that implementa-
tion plans adopting emission ceilings for
mobile sources are not required under the
bill for three years. During the interim,
three criteria will govern the adoption of
transportation plans and programs by the
MPOs and the review of such plans and pro-
grams by the Secretary of Transportation.

First, the conformity review for transpor-
tation plans and programs must be based on
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the use of the most current estimates of
emissions for mobile sources. EPA has re-
cently issued a revision of its MOBILE
model based on the emission performance of
recent model year vehicles, but this model
may need to be reviewed based on the tight-
er emission requirements added by the bill.
EPA will identify the emission factors to be
used in the review of plans and programs as
plm of the regulations required by this sec-
tion,

Second, transportation plans and pro-
grams must provide for the expeditious im-
plementation of transportation control
measures. Many implementation plans
adopted under the 1977 Amendments to the
Act included transportation control meas-
ures that have yet to be implemented. All
measures were required to be implemented
by 1987 in order to meet the statutory at-
tainment deadline. Transportation plans
and programs may not be approved after
the date of enactment unless they provide
for expeditious implementation of such
measures. “Expeditious” means as soon as
practicable, but in no event longer than the
project or program would have taken to im-
plement under the original SIP schedule
from commencement of the project to com-
pletion. If the control measure can be imple-
mented more quickly than originally sched-
uled, the plan or program should so provide.

Third, plans and programs adopted for
areas that are nonattainment for ozone or
carbon monoxide during the interim period
shall contribute to annual emission reduc-
tions consistent with the emission reduction
schedules adopted in the bill for such areas.
Section 182(b)(1) requires a percentage re-
duction in regional emissions during the
first five years after enactment as a require-
ment for the implementation plan in each
moderate, serious, severe, and extreme
ozone non-attainment area. Until an imple-
mentation plan is adopted, however, there is
no basis for determining the amount of the
percentage reduction that will be allocated
to mobile source emissions, Rather than
wait for the final adoption of an implemen-
tation plan, the sponsors intend that the
mobile source contribution to overall emis-
sions in the non-attainment areas by re-
duced annually at the same percentage rate
that would apply for the development of a
SIP. Thus, during the period when the im-
plementation plan is being adopted, emis-
sion reductions from mobile sources will be
achieved. Without such a requirement,
mobile source emissions could increase
before an implementation plan takes effect
thus undermining the objective of making
reasonable progress toward attainment. Sec-
tion 187(a)(7) requires that annual emission
reductions be determined for carbon monox-
ide non-attainment areas. Since these reduc-
tions are based on the difference between
the NAAQS and the design value for an
area (with the Administrator determining
the design value for an area in order to de-
termine its non-attainment status), the
annual percentage reduction required for
carbon monoxide non-attainment areas
should be available for the review of trans-
portation plans and programs.

During the interim period, transportation
projects may be found in conformity only if
they are included in a transportation plan
and program that has been reviewed and
been found to conform to the criteria in
176(c)3)A) and reduce or eliminate the
number NAAQS violations in carbon mon-
oxide non-attainment areas. Of course,
under the savings clause, such projects must
also comply with any conformity require-
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ments in implementation plans that were in
effect prior to enactment of these amend-
ments and existing court decisions in inter-
preting the SIPs. States are also free under
section 116 to continue to apply any more
stringent project review criteria in effect
under state or local law. The criteria in sec-
tion 176(c)(3) are merely the additional fed-
eral criteria that must be met to quality for
federal approval or funding of transporta-
tion projects, programs, and plans prior to
the date when a revised implementation
plan takes effect under these amendments.

The conferees recognize that a short
period of time will be required for MPOs,
DOT, and EPA to obtain the data and per-
form the analyses needed to carry out these
interim requirements, Except in the sanc-
tion situation, to allow time for these ef-
forts to be completed, the bill allows
projects to proceed to construction if they
have already been approved as part of a
transportation improvement program that
was found to conform to requirements in
effect during the three years prior to enact-
ment. These projects must also meet the re-
quirements for carbon monoxide non-attain-
ment areas in 176(¢)(3)(B)(ii).

Once an applicable implementation plan is
in effect under these Amendments, all the
criteria for conformity review will apply to
the development by MPOs, and the review
by the Secretary of Transportation, of re-
gional transportation plans developed under
section 134, Title 23, U.S. Code, and the
Urban Mass Transportation Act, Title 49,
U.8. Code, transportation improvement pro-
grams under section 105, Title 23, U.S. Code,
and transportation projects requiring feder-
al approvals or funding, The general criteria
for conformity review of any activity requir-
ing federal action, approval, or funding in
section 176(c)(1) (A) and (B) apply to trans-
portation plans, programs, and projects as
well. But in addition, the criteria required
by paragraph 176(c)(2) and such further eri-
teria as are adopted by the Administrator
and the State under paragraph 176(c}4)
also apply.

For transportation plans and transporta-
tion improvement programs, section
176(c)(2)(A) requires a determination that
emissions expected from the implementa-
tion of such plans and programs will be con-
sistent with estimates of emissions from
motor vehicles and necessary emission re-
ductions contained in the applicable imple-
mentation plans. Estimates for emissions
shall be made based on the Administrator’s
guidance regarding emission factors for vari-
ous types of vehicles operating under traffic
conditions found in the non-attainment
area. These estimates should, of course,
take into account the effectiveness of any
inspection/maintenance program in effect
in the area, the extent to which vehicles
may be using alternative fuels to reduce
emissions, and other factors that may affect
vehicle emissions such as transportation
control measures required under the appli-
cable implementation plan. Using these fac-
tors to estimate emissions, the plan must
demonstrate that it will achieve the levels
of vehicle use in the metropolitan area nec-
essary to achieve the emission reductions
for mobile sources contained in the applica-
ble implementation plan. Section
176(eX(1)(BXiii) requires that the compari-
son should be with the emission reductions
required for each interim period established
as a milestone for demonstrating reasonable
further progress, as well as with the reduc-
tions required by the attainment deadline.
To the extent that the transportation plan
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includes a period that extends beyond the
attainment deadline for any area, section
176(c)(1XBXi) also requires that mobile
sources not cause violations of a NAAQS
during the maintenance period.

Traditionally, regional transportation
plans have been limited to identifying the
projects that will make up the regional
transportation network, including highways,
fixed guideway systems, and restricted
access facilities such as busways or high oc-
cupancy vehicle lanes. Since 1978, section
134 of the Federal-Aid Highway Act has di-
rected that “the planning process shall in-
clude an analysis of alternative transporta-
tion system management and investment
strategies to make more efficient use of ex-
isting transportation facilities. The process
shall consider all modes of transportation
and shall be continuing, cooperative, and
comprehensive . . .” This mandate requires
more than simply identifying the compre-
hensive transportation system for a metro-
politian area; it also directs that MPOs con-
sider strategies and options that extend
beyond the limited identification of trans-
portation projects. Programs designed to
reduce vehicle use or increase the passen-
ger-carrying capacity of highways, such as
pricing strategies, time-of-day access limita-
tions, parking management programs, van
and car pool programs, employer incentive
programs, off-highway bicycle paths, and
trip reduction programs are all within the
options and alternatives available to MPOs
that can “make more efficient use of exist-
ing transportation facilities,” and also
achieve the emission reduction require-
ments of an implementation plan. MPOs
and the Secretary of DOT are expected to
undertake a more comprehensive consider-
ation of alternatives and perform a much
more careful analysis of options that can
contribute toward achieving the air quality
objectives of the Clean Air Act.

To the extent the MPO adopts policies or
programs other than traditional transporta-
tion projects that are designed to reduce
emissions by reducing vehicle use, the MPO
may rely upon such measures for determin-
ing conformity of the transportation plan if
they are included in the applicable imple-
mentation plan as enforceable control meas-
ures.

Transportation plans are normally adopt-
ed for 20-year periods, or even longer. How-
ever, this does not mean that a metropoli-
tan area can rely on its existing plan if it
fails to conform to the mobile source emis-
sion allocation in the new SIP. The proce-
dure for obtaining federal funding of trans-
portation projects in an open area requires
that a transportation improvement pro-
gram, including the annual funding ele-
ment, be submitted to the Federal Highway
Administration for approval each year (or in
some areas, semiannually). Section
176(c)X(2XC) prohibits the approval of any
project for funding unless it comes from a
conforming plan and program, unless it
qualifies for an exception from this general
requirement under 176(c)2)(D).

Section 176(c)X(2)(A) requires that the
transportation improvement program as
well as the regional plan be found to be in
conformity with the emission reductions re-
quired by the SIP. Thus, this comparison of
the plan and program with the SIP will be
required during the first funding cycle after
adoption of the SIP to ensure continued
conformity.

The requirement to compare the expected
emission effects of implementing the region-
al transportation plan with the emission
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targets in the SIP will also be closely tied to
the triennial review of the SIP to determine
whether emission reduction targets have
been met. Section 182(cX5) requires that
measured VMT, congestion levels and other
parameters be measured against the SIP. If
VMT, congestion or other parameters do
not conform to the projections used in the
SIP, then both the transportation control
measures in the SIP and the transportation
plan and program will have to be revised to
make up shortfalls in the emission reduc-
tion schedule for the area.

To ensure that the transportation plan re-
mains coordinated with the applicable im-
plementation plan, the Administrator is di-
rected to require the review of transporta-
tion plans at least every three years. Section
176¢c)(4)(B)Xii). Moble source emissions are
required to be reviewed every three years
under section 182(¢)(5) to determine if the
emission reductions planned for the preced-
ing three year period have actually been
achieved. If emission reductions as sched-
uled in the implementation plan are not
achieved, a SIP revision is required within
18 months. Once the implementation plan
has been shown to be inadequate, it can no
longer serve as an adequate basis for deter-
mining whether the transportation plan for
the region is adequate to contribute to at-
tainment of NAAQS, The three year review
of conformity for a transportation plans
and programs will guarantee that, if the im-
plementation plan is required to be revised,
the transportation plan will also be revised
if necessary to carry out the mobile source
emission reductions required under a revised
implementation plan.

To the extent the SIP requires the imple-
mentation of transportation control meas-
ures to meet mobile source emission targets
in the SIP, such measures must meet the re-
quirements of Section 110(a}2XE)Xi), in-
cluding the requirement that the state dem-
onstrate adequate funding to carry out such
measures. The failure to show how such
measures will be funded, or to include com-
mitments from the authorized funding
sources, will preclude approval of the state’s
plan. EPA is not authorized to approve
plans containing measures that are specula-
tive because of the lack of funding commit-
ments.

Thus, where a state relies on the construe-
tion of highway projects to avoid congestion
and thereby prevent carbon monoxide “hot
spots”, the state will have to provide assur-
ances that such funds will be available on
schedule to complete the highway projects
within the time needed to prevent the con-
gestion levels that can cause carbon monox-
ide levels to exceed the NAAQS.

Projects identified in the SIP that qualify
for federal funding under Titles 23 or 49 are
to be given priority, including priority fund-
ing, by the metropolitan planning organiza-
tion or other recipient of federal funds,
such as a state or county transportation de-
partment or transit district when preparing
transportation improvement programs (Sec-
tion 176(c)(2XB)). Any project not con-
tained in the SIP may not be funded until
projects contained in the SIP are funded in
accordance with the schedule for comple-
tion of such projects. In addition, the trans-
portation improvement program shall pro-
vide for timely implementation of other
transportation control measures contained
in the applicable implementation plan.

Projects may be adopted or approved as
part of a plan or program by a metropolitan
planning organization or any recipient of
funds designated under Title 23 or the
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Urban Mass Transportation Act or be found
in conformity by a metropolitan planning
organization or approved, accepted or
funded by the Department of Transporta-
tion only if certain criteria are met. The cri-
teria in paragraph 176(c)}2)XC) include re-
quirements that the project comes from a
conforming plan or program, that the
design concept and scope of such project
have not changed since the conformity find-
ing regarding the plan and program from
which the project derived, and that the
design concept and scope were adequate for
the purpose of determining emissions.
These criteria are intended to ensure that
projects included in a regional plan at the
time a conformity determination is made
are characterized with sufficient specificity
to allow emissions from the projects and the
regional plan to be quantified. This means
that the general corridor of a project be
identified, and that the characteristics of a
project which affect emissions such as
whether it is limited access, grade separated,
the number of lanes, location of inter-
changes, whether lanes are to be restricted
to high occupancy vehicles, and other fac-
tors affecting vehicle carrying capacity be
described. If a project is significantly modi-
fied after its inclusion in a regional trans-
portation plan, it shall not be found in con-
formity, approved or funded unless the plan
is revised to take account of the revisions to
the project or the project qualifies under
paragraphs 176(c)2XD).

Paragraph 176(cX2XD) allows a project
which does not come from a conforming
plan or program to be found in conformity
if it is demonstrated that the projected
emissions from the project, when considered
together with emissions projected for the
conforming transportation plans and pro-
grams within the nonattainment area, do
not cause the plans and programs for the
area to exceed the emission reduction pro-
jections and schedules assigned to such
plans and programs in the applicable imple-
mentation plan. A project may qualify for
this exception only if the regional plans and
programs are in conformity at the time the
project is reviewed, the emissions from the
project are adequately characterized, and
the project emissions are considered togeth-
er with all emissions expected in the region
from the conforming plans and programs.
The cumulative impact of the project, taken
together with the approved plans and pro-
grams, may not cause the emissions to
exceed the emission ceilings set for the
years after the project will begin service.
Any project found to conform under this
provision that was not included in a plan at
the time of such determination would have
to be incorporated into the plan at the time
of the next periodic review of the plan re-
quired under 176(c)(4)(A)(ii).

To resolve the conflicting interpretation
of the conformity provision in the 1977 law
that has stalemated effective transportation
and environmental planning coordination,
the bill specifically assigns to EPA the au-
thority to issue regulations establishing con-
formity criteria and procedures with the
concurrence of the Secretary of Transporta-
tion. Such regulations will provide guidance
to the states for the adoption of conformity
requirements in each SIP and will govern
the conformity decisions of federal agencies
and MPOs required to make conformity de-
cisions. Federal agencies will also have to
comply with applicable provisions of the
SIP if stronger than the underlying basic
federal regulations.

The regulations to be promulgated by the
Administrator will constitute an important
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part of the implementation of these Amend-
ments and must be adopted in a timely fash-
ion to ensure that the criteria to be applied
by the MPOs are clearly defined by the time
the conformity determinations are required
under applicable implementation plans. In
the absence of such regulations, the MPOs
and the DOT will still be required to make
conformity determinations, To ensure the
application of uniform criteria and proce-
dures nationwide under this section, the
sponsors urge the Administrator and Secre-
tary to act expeditiously to issue timely reg-
ulations.

The sponsors intend that the Secretary’'s
decision on whether or not to concur with
the Administrator’s regulations shall be
based on the provisions and requirements of
this Act and the corresponding intention of
the sponsors.

If the regulations required by this provi-
sion are not issued within the deadline es-
tablished by the Act, both the Administra-
tor and the Secretary shall be subject to the
jurisdiction of any court reviewing the fail-
ure to perform the duty to promulgate regu-
lations. The court will determine whether
the cause for agency delay is justified and
fashion a remedy designed to cure the fail-
ure of agency action.

If the Administrator has proposed rules
and obtained the concurrence of the Secre-
tary, but fails to take final agency action,
the court will be faced with a case of agency
delay. If the Administrator, however, issues
proposed regulations in a timely fashion but
received no response from the Secretary
within the time allowed for comments, the
court should infer that the Secretary's si-
lence constitutes concurrence because no
objections have been made, and thereby re-
quire final action by the Administrator.

If the Administrator has proposed rules
within a timely fashion and the Secretary
submits objections to EPA and refuses to
concur within the time allowed for com-
ments, the court shall decide any legal
issues in dispute and issue an order setting
forth a schedule for final agency action to
ensure timely implementation of the regula-
tions.

Transportation Sanctions

The bill also makes a major change in the
transportation sanction requirement that
applies when a state fails to submit an ade-
quate plan, fails to submit a required plan
revision or fails to implement its plan.
Under the 1977 law, the Administrator was
required to withhold highway funding from
a state if it failed to comply with the Act or
implement its SIP. The bill modifies this au-
thority by allowing funding under Title 23
to be allocated to projects that reduce vehi-
cle use.

The bill would treat federal transporta-
tion funding as a pollution control strategy
rather than simply as a penalty. If a state
fails to timely submit a plan that meets the
requirements of the Act, a required plan re-
vision or implement its plan, as detailed in
section 179 (a), the bill provides that federal
transportation funding is still available to
the state, but only for projects that either
reduce vehicle use or reduce emissions from
vehicles on the highway as defined in sec-
tion 179(b)X1XB). As defined in the provi-
sion, it may not be used for projects that
promote single occupancy vehicle use. To
the extent that transportation projects are
contained in the SIP, the SIP establishes a
priority for funding of projects when the
sanction is applied. If no SIP has been ap-
proved, or projects are not prioritized in the
SIP, then the Administrator and the Secre-

October 27, 1990

tary of Transportation in cooperation with
the affected state would have discretion to
deit.ermine which projects would receive pri-
ority.

The provision in subsection 179 (b)}1)A)
precluding Secretarial “approval . . . of any
projects” is intended to include Secretarial
approvals at all stages of project develop-
ment, including approval of a project E1S, a
project location approval, and approval of a
project’s plans, specifications and estimates.
The provision is intended to reach capital
and design project approvals, not the ongo-
ing planning process.

The sponsors intend that the maximum
flexibility be afforded state and local offi-
cials in the use of funds authorized under
Title 23 for the purposes listed and specified
under 179(b)1XB). The Secretary of Trans-
portation is directed to develop expedited
procedures for considering revisions to
transportation plans and programs for the
purpose of advancing such pollution-reduc-
ing projects in non-attainment areas. In
order that non-attainment areas and states
move toward compliance and do not lose
substantial transportation funds, the spon-
sors intend that the Secretary, promptly
after passage of this Act, undertake a
review, in full cooperation with states and
areas facing compliance problems, of pollu-
tion reducing projects that could be adopted
in such areas and for which Title 23 funds
could be made available. It is the intent that
careful planning and consideration be un-
dertaken by the Secretary beginning shortly
after enactment, with states and localities,
on using transportation funds as flexibly as
possible to implement pollution-reducing
projects so that areas can utilize this provi-
sion to get out ahead of their problems.
Unless DOT and the localities make such
use of the new flexibility this provision in-
tends, transportation funding will remain
part of the problem, not part of the solu-
tion.

Aside from the types of projects listed in
179%(bX1)(B), there is a narrowly-drawn ex-
emption for certain highway safety projects
in 179¢(b)(1)(A). Such projects must have as
their primary and principal purpose a
safety improvement to resolve a demon-
strated safety problem based on a specific
finding by the Secretary from an accident
or related data. The Secretary must also
find, based on such data, that the safety im-
provement likely will lead to “‘a significant
reduction in, or avoidance of accidents.”
The aim of this new provision is to close a
possible loophole in earlier law where high-
way improvement projects, including new
roads or highway renovations, which could
also bring safety benefits, could be allowed
to proceed. The safety exemption is strictly
narrowed by this bill so that projects that
would expand capacity or improve flow
would be reached by the sanction provisions
regardless of whether they might have a
safety benefit. The types of safety projects
that would be exempt under this bill would
include such projects as rail-highway grade
crossing improvements, improved safety
signing, safety signalization, impact atten-
tuation, or straightening a dangerous curve.
While, these types of projects could have
beneficial and important secondary effects,
such as improved traffic flow, their primary
and principal benefit, if demonstrated by
the required accident data, would be safety
and, therefore, would be exempt. Concern-
ing deteriorated bridges, the Senate receded
from the position in its bill allowing this
second exemption.
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To the extent the Administrator is exer-
cising discretion in choosing among sanc-
tions, EPA should choose the sanction best
suited to the circumstances. The sponsors
expect, for example, that when the state
fails to submit a SIP for a pollutant emitted
by mobile sources and for which transporta-
tion control measures are appropriate, or
fails to implement transportation control
measures in a SIP, EPA will implement the
transportation funding provisions of Section
179(b)(1) as one of the sanctions applied. To
the extent the Administrator has discretion,
the Administrator's choice of sanction must
be rationally related to implementing the
purposes of the Act and, of course, will be
subject to judicial review.

We believe that these provisions build on
the experience of the past and provide clear
direction to EPA, the Secretary of Trans-
portation and the status regarding the need
to integrate transportation plans into the
implementation planning process. In this
bill we are creating a dynamic, iterative
process, with increments of progress to be
checked in each milestone year. We have
learned that plans cannot be perfect from
the outset. Air plans are not likely to antici-
pate all the changes that will occur over the
course of decades. Thus we set both long-
term attainment deadlines, but also interim
targets that reqguire emission reductions
each year.

Transportation plans will be checked
against the SIP targets annually (or semi-
annually in some areas) as each Transporta-
tion Improvement Plan (TIP) is submitted,
and revised as necessary to ensure continu-
ing conformity between the SIP and region-
al transportation programs. Conformity will
be based on both emissions expected from
mobile sources, and the criteria for estimat-
ing emissions, i.e., VMT, congestion levels
and other parameters selected by the Ad-
ministrator. These amendments should es-
tablish a direct link between the need to
reduce emissions and the transportation in-
vestment decisions reflected in the transpor-
tation plan. Once made, those decisions will
be plans and the approval of TIPs in accord-
ance with a plan, They will also be enforce-
able by EPA with the application of sanc-
tions, and by EPA or the public as any re-
quirement of a plan would be enforced. The
failure of the Secretary of Transportation
to require full compliance with these re-
quirements in his review and approval of
plans, programs and projects will be subject
to review under the Administrative Proce-
dure Act. Actions of the MPOs also will be
reviewable to the extent they fail to carry
out their duties under federal law.

The lesson of the past is clear: If we con-
tinue to fail to achieve effective integration
between air quality goals and the transpor-
tation systems we build, American cities will
continue to fail to attain clean air. If faith-
fully administered by EPA, we believe these
amendments offer the potential for reform-
ing the deficiencies of the 1970 and 1977
amendments. In turn, these amendments
offer the potential for achieving the
healthy air quality that has eluded Ameri-
can cities for 20 years.

MOBILE SOURCES
Technology-Forcing Standards

The legislation establishes Tier I and Tier
II standards for light-duty vehicles. These
standards will ensure steady progress in the
development, optimization, and application
of engine improvements, refined or new
technologies, and better fuels. Even the
automakers have conceded that the Tier I
standards, with modest technological im-
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provements, are achievable. The Tier II
standards offer a greater engineering chal-
lenge, but, based on testimony presented
before Congress, and the technological ad-
vances being reported in California, we are
very confident that the industry will meet
these challenges as well.

Some have characterized the Tier II
standards as a “paper tiger" that will never
take effect. Such a view ignores the specific
statutory language and the underlying pur-
pose of the provision.

The Tier II standards are written into the
Act and take effect unless EPA proposes
modifications. The EPA review process is an
“escape valve” to be used only if the stand-
ards prove unnecessary, or if they are not
technologically feasible or cost effective.

‘While all of us hope that further control
of motor vehicles beyond Tier I will prove
unnecessary to meet this nation’'s air quality
objectives, many inside and outside of Con-
gress, including the states themselves, doubt
that this will be the case. In evaluating the
technological feasibility and cost effective-
ness of the Tier II standards EPA will have
the benefit of, and we expect the Agency
will avail itself of, California’s experience
with its new low emission vehicle standards.
In that regard, it is worth noting that Cali-
fornia identified technologies which showed
promise for meeting emission levels at, or
well below, the Tier II standards. On the
issue of cost effectiveness, A CARB staff
analysis found that tighter NMHC and NO,
standards were projected to be far more cost
effective than many stationary source con-
trols which have been, or likely will be, im-
plemented in the 1970's.

The new law will also phase in a CO emis-
sion standard of 10 grams per mile at 20 de-
grees F if six or more cities remain above
healthy levels through mid 1996.

In addition to codifying standards for
trucks and buses which EPA has already
found to be technologically feasible, the
conferees have added a heavy truck NO,
standard of 4.0 grams per brake horsepower
hour, to be introduced in 1998. This provi-
sion was added because of the significant
contribution that these vehicles continue to
make to overall NO, emissions and the sig-
nificant role of NO, in ozone nonattainment
and acid rain formation. These standards
are intended to force the development of
technology to address these problems and,
in considering any waiver to this limit, EPA
should carefully consider whether manufac-
turers have made serious efforts to achieve
it.

Urban Buses

The urban bus provision is designed to
afford greater protection from pollution
from a category of vehicles that operate
almost exclusively in heavily populated
areas. The provision represents a compro-
mise between those who wished to ban
diesel-powered buses outright and those
who felt diesel technology should be an
available option. Under this provision, die-
sels, in addition to all other fuel/technol-
ogies, may participate in the urban bus
market provided they certify to and contin-
ue d:o meet in-use applicable emission stand-
ards.

The provision establishes a particulate
emission standard for urban buses 50 per-
cent more stringent than the 0.1 g/BHP-hr
particulate standard applicable in 1993. If
EPA determines that such level is not tech-
nologically achievable, the Administrator
may relax the standard to not more than
30% reduction from the 0.1 level.
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A key element of this program is the in-
use testing requirements. If diesel engines
cannot achieve the required control in
actual operations, EPA is required to man-
date alternative fuels.

While Congress has left EPA considerable
discretion in fashioning this in-use evalua-
tion program, it clearly expects that the bus
engines evaluated be representative of en-
gines in regular revenue service receiving
normal levels of maintenance.

Averaging

Both the House and the Senate rejected
legislative language proposed by the Presi-
dent to allow averaging, trading and bank-
ing in determining compliance with applica-
ble emission standards. Members of Con-
gress recognized that such concepts, if per-
mitted, would significantly alter the funda-
mental structure of the mobile source pro-
gram, undermine its effectiveness, and ulti-
mately lead to less pollution control than
would otherwise be realized. In this legisla-
tion Congress has mandated specific emis-
sion standards for light-duty vehicles, light-
duty trucks, and heavy-duty vehicles—Con-
gress expects, as has always been its intent,
that every vehicle, and not just some of
them, meets the specific statutory standards
applicable to it.

In the past, EPA has argued that since
the Clean Air Act of 1977 gave the agency
administrative flexibility regarding the level
of standards for heavy-duty engines, the
agency could allow engine family averaging,
trading and banking. Many, including
myself, seriously question this flawed logic.
But, in any event, the Clean Air Act of 1990
puts this issue to rest by removing EPA's
discretion to choose the level, or levels, of
controls; Congress has mandated in the Act
the specific emission standards for each
class or category of vehicle—and it expects
every vehicle to meet the applicable statuto-
ry standards.

Bus Retrofit Requirements

Within a year, EPA is required to adopt
regulations establishing requirements for
retrofit controls and maintenance practices
for engines rebuilt after 1994, Testimony
presented before the Senate Environment
and Public Works Committee indicated that
there are retrofit controls for diesel-pow-
ered engines being developed or used, which
offer considerable promise for cost effective-
1y reducing harmful pollutants from exist-
ing engines.

Off-Highway Regulations

As the members know, it was with great
reluctance that the Senate conferees agreed
to the partial preemption of state authority
to control emissions from some new nonroad
engines and vehicles. We did so only after
the preemption was strictly limited to that
it applied only to new engines in three dis-
tinct categories, locomotives, new farm
equipment with engines smaller than 176
horsepower and new construction equip-
ment with engines smaller than 176 horse-
power. The preemption is limited only to
these categories of nonroad vehicles; states
retain all of their existing authority to fully
regulate all other types of new nonroad
equipment.

States also fully retain existing authority
to regulate emissions from all types of exist-
ing or in-use nonroad engines or vehicles by
specifying fuel quality specifications, oper-
ational modes or characteristics or measures
that limit the use of nonroad engines or
equipment.



36110

Finally, the conferees were also concerned
that the EPA might not follow through on
its responsibility to regulate nonroad en-
gines or vehicles. Accordingly the compro-
mise includes a clear mandate to the EPA to
regulate these sources in both a timely and
effective manner. Where these sources con-
tribute to air quality problems—and as strict
controls are introduced for other vehicle
categories, it is anticipated that the contri-
bution from off road vehicles will increase—
the legislation requires EPA to act by a cer-
tain date. Furthermore, the revised lan-
guage requires EPA to adopt the most effec-
tive regulations feasible, ones that should
be equal in stringency to the controls estab-
lished on similar engines used in motor vehi-
cles. We expect EPA to carry out this man-
date in a fashion which assures that states
which are preempted will not suffer any ad-
ditional omissions beyond what they would
have themselves allowed. We intend to care-
fully monitor EPA's performance in imple-
menting this provision.

Section 177 Protection of State Authority

I am very pleased that the Conference
chose to maintain the State's existing au-
thority under Section 177 of the Clean Air
Act to adopt and enforce motor vehicle
standards that are identical to those adopt-
ed by the State of California. The new lan-
guage placed in Section 177 by the Confer-
ence neither adds to nor detracts from the
present authority of states under Section
177 to adopt, administer and enforce motor
vehicle standards that are identical to those
adopted by the state of California. The new
language simply codifies, in effect, Con-
gress' understanding of the authority origi-
nally to states by Section 177 as expressed
in the legislative history of Section 177
when it was adopted in 1977.

Section 177 provides that opt-in states
must use the California certification test
procedure to govern their own determina-
tion of eligibility to sell motor vehicles. It is
our intent to assure that states adopting the
California program do not restrict and
indeed, it is not in their interest to restrict
the sale of new vehicles that comply with
certification requirements in California.
The authority enacted in 1977 prevents opt-
in states from imposing different emission
requirements on new vehicles and engines
that would place an undue burden on manu-
facturers by requiring them to produce ma-
terially different new vehicles for sale in
such areas. To the extent that a manufac-
turer could demonstrate that each vehicle
leaving the assembly line performs at levels
to which it was certified, that manufacturer
could claim “undue burden” if a state that
adopted the California standard applied en-
forcement procedures that would require
materials changes in the manufacture of
such vehicles, i.e., production of a third car.

It is vital to note that this ‘“undue
burden” standard—which was established
by the legislative history in 1977 and which
we reaffirm in this Act—for determining
what is and is not a “third vehicle"” does not
require physical identicality of vehicles. En-
forcement actions taken against vehicles
that fail to comply with their certified Cali-
fornia emission limits in actual use do not
impose an undue burden on manufacturers
or require the production of a “third vehi-
cle.” The contrary is true: compliance with
certified emission limits by vehicles in use is
an integral part of the obligation manufac-
turers undertook in obtaining emissions cer-
tificates for their vehicles. In fact, recall as-
sures that third vehicles do not result, de
facto, from lack of compliance with certifi-
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cated emission limits during the useful life
period. Recall and associated enforcement
authority simply assure that vehicles that
were built under a California certification
meet those standards throughout their ap-
plicable useful life.

I understand that the requirement to
make small modifications in vehicles in use
to assure their continuing compliance with
their certified emission limits is entirely
consistent with the automakers’ present
manufacturing practice. So-called “running
changes” are made in the emissions equip-
ment placed on vehicles in production with-
out any changes being made in the vehicles'
existing emissions certificate. The running
changes are made to assure that those vehi-
cles comply with their certificates., Thus,
physical differences in emissions equipment
under a single certificate are even now being
made by the auto manufacturers without
anyone having contended that this creates a
“third vehicle.”

Moreover, in interpreting the limits on an
opt-in state's enforcement activity under
Section 177, the U.S. Environmental Protec-
tion Agency has written that such a state's
enforcement of the California standards
need not meet the requirement of identica-
lity that governs the state's adoption of the
California standards. Rather, EPA found
that an opt-in state’s enforcement actions
must not be conducted so as to create an
“undue burden” on manufacturers—again,
the same standard which was established by
the legislative history in 1977 and which we
reaffirm in this Act. Had we intended to
prevent states from initiating recalls pursu-
ant to their appropriate test findings, we
would have removed their authority to en-
force the California standards under Sec-
tion 177.

In this regard, it is vital to note that the
Conferees from the other body proposed to
the Conference that opt-in states be barred
from enforcing the California standards,
and that instead, EPA would enforce them.
I ask that the original House proposal to
strike the states’ enforcement authority be
placed in the ReEcorp at this point. Compar-
ing this proposal, which was wisely rejected
by the Conference, with the language on
Section 177 adopted by the Conference
makes indisputable the authority of states
that adopt California emissions standards to
enforce those standards through recall and
other methods.

Indeed, the House proposal evoked vehe-
ment objections from a number of states,
from Governors of both parties. I ask that
several letters from Governors and state en-
vironmental officials that were sent to
Senate Conferees protesting the House's
proposal also be inserted in the RECORD at
this point. I want to commend these Gover-
nors, the states and especially the Conferees
for maintaining this important state author-
ity.

The sum, it is our intention to make clear
that, as reinforced by manufacturers’ estab-
lished practice and EPA intepretation, phys-
ical identicality is not the test of whether a
state enforcement action is barred for creat-
ing a third vehicle. Rather, remedial action
which a manufacturer is required to take to
bring its vehicle in use into compliance with
certified emission limits may encompass
physical changes in the certified emissions
equipment so long as those changes do not
impose an ‘“undue burden” on the manufac-
turer and are demonstrated as necessary to
assure that those vehicles meet the Califor-
nia standards in actual use. If those tests
are met, it is clear that states that adopt the
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California standards can continue to have
the full authority to enforce, through recall
and otherwise, adherence to those standards
for vehicles sold in their states throughout
the useful life of the vehicles. Only in such
manner can we move towards clean air.

Reformulated Gasoline

The reformulated gasoline and oxygenat-
ed fuels provisions contained in this bill will
require the oil companies to modify their
fuels in such a manner as to reduce their
contributions to ozone and CO nonattain-
ment problems, to reduce the personal expo-
sure of people to toxic emissions from vehi-
cles; in short to require fuels manufacturers
to push the state of science on the composi-
tion of gasoline and its components in the
same manner that vehicle manufacturers
will be required to under this legislation.

First, let me say that I believe these provi-
sions can provide one of the biggest steps
available to the states and EPA in reducing
nonattainment problems of ozone and CO.
It is imperative that EPA issue the required
regulations for this section within the one
year timetable specified in the bill.

Other portions of this provision that EPA
must keep in mind as they develop these
regulations and implement and enforce the
provision include:

The anti-dumping provisions clearly
intend that pooling of fuels meet a baseline
standard at a minimum within nonattain-
ment and attainment areas. EPA should
ensure that VOCs are not pooled in a
manner that, for example, allows more
harmful aromatics to be treated for less
harmful straight-chain hydrocarbons. Fur-
ther, EPA should restrict the compliance
period for pooling emissions to as short a
period as achievable by any refiner, blender
or importer;

Waivers from the year-round cap in NO,
emissions should be implemented by EPA in
very limited circumstances. The Conferees
do not intend to allow increases in NO,
emissions in return to reducing VOC emis-
sions;

Any adjustment to the 25 percent reduc-
tion requirements for toxics and hydrocar-
bons required by the year 2000 should be
carefully restricted by EPA. Further, in as-
sessing techniecal feasibility, consideration
should be given to assessing other measures
which might, or might not, be available to
areas which will be affected by any such ad-
justment and how these areas will be able to
make up for the shortfall that will occur.
This should include considering the costs of
those reductions in VOC and toxics from
other measures;

Any wavier of the oxygen requirements by
petition must be the exception rather than
the rule. All cities above a 9.5 ppm design
value must demonstrate that they are
trying to comply with this provision within
their capabilities, EPA should also interpret
the wording on distribution to include
studying the feasibility of obtaining addi-
tional foreign supplies of gasoline compo-
nents as a temporary measure while addi-
tional domestic supplies are being devel-
oped; and

The language of the provision clearly
allows any nonattainment area which wants
to opt-in to the reformulated gasoline pro-
grams to do so. They should be afforded
every opportunity, and at the earliest possi-
ble date, to opt-in to the program subject to
approval by EPA. The Administrator must
approve any state’s request to opt in to the
program wherever possible. The Administra-
tor must not allow the “domestic capacity™
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provision to impede those states seeking
such authority.

Test Procedure Modifications

One of the most critical elements of the
motor vehicle program must be the assur-
ance that vehicle emission controls are de-
signed to operate under “real world” condi-
tions. In modifying the certification test
procedures to assure that they account for
real world conditions, EPA is expected to
consider actual fuels, ambient conditions
and driving modes that are reflective of
actual circumstances, covering as wide a
range of such conditions as are reasonable,

Compliance Fees

In reaching agreement on compliance
fees, the Conferees intend that EPA have
sufficient resources, provided by vehicle
manufacturers, to conduct surveillance test-
ing of the vast majority of all engine fami-
lies and certainly any families which it has
reason to suspect may be nonconforming in
use. This suspicion can be based on certifica-
tion data, defect or warranty data, I/M data
or any other information which comes to
the Agency's attention. Further, in setting
fees, EPA should be sure to consider not
just passenger cars, but urban buses and
light and heavy trucks, which have received
less recall surveillance than necessary in the
past. Further, in assessing the fees, EPA
should consider the extra expense associat-
ed with procuring and testing vehicles in use
after high mileage has been accumulated, in
recognition of the expanded useful life re-
quirements contained in the new law.

Recent EPA surveillance efforts in the
Committee's judgment have not been suffi-
cient and the Committee therefore expects
the agency to assess fees which provide for
a much greater amount of testing in the
future.

Tier II Standards

We believe that based upon information
available today, reductions in motor vehicle
tailpipe emissions beyond those required
under Tier I are likely to be necessary, tech-
nically achievable, and cost-effective. Thus,
the new legislation requires that a second
phase of more stringent emission standards
for passenger cars and light duty trucks
take effect nationwide beginning in model
year 2003, unless the Administrator demon-
strates to Congress that these standards are
not necessary for attainment, are not tech-
nically feasible and are not cost-effective.

While the Act allows the Administrator to
adopt less stringent standards than pre-
scribed in Table 3 of this section (if he
makes this demonstration), it also provides
the agency with discretion to adopt even
tougher standards than the ones specified.
The Administrator is instructed, with the
participation of OTA, to submit a study to
Congress by June 1, 1997 evaluating the ef-
ficacy of the standards set forth in Table 3
on the basis of need, technology, and cost
effectiveness.

Need for Additional Emissions Reductions

Today, almost every major metropolitan
area in the country exceeds the federal
health-based standards for ozone and/or
carbon monoxide. The health effects of
these emissions have been widely document-
ed, and none of the over 130 million people
living in non-attainment areas appear to be
totally immune.

According to the Environmental Protec-
tion Agency, healthy individuals who are ex-
ercising while ozone levels are at or slightly
above the standard can experience “reduced
functioning of the lungs, which can lead to
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chest pain, coughing, wheezing, pulmonary
and nasal congestion, labored breathing,
sore throat, nausea and faster respiratory

The effects of carbon monoxide are equal-
ly disturbing. Carbon monoxide, when in-
haled, enters the bloodstream and disrupts
the delivery of oxygen to the blood’s tissues.
Those most affected, according the EPA, in-
clude the estimated nine million people with
cardiovascular disease, particularly those
with angina. In addition, low levels of
carbon monoxide affects “aerobic capacity,
visual perception, manual dexterity and
learning ability,” and can also harm fetuses.

Although we have achieved substantial re-
ductions in motor vehicle emissions over the
past 20 years, motor vehicles still remain
the largest single generator of hydrocarbon,
nitrogen oxide and carbon monoxide emis-
sions in the nation. In fact, motor vehicle
emissions are expected to increase later this
decade as a result of increased vehicle travel
and congestion, offsetting the air quality
gains from cleaner, new vehicles.

At the current rate of growth in vehicle
miles travelled, it is projected that the re-
ductions from Tier I will be overwhelmed by
emissions resulting from increased vehicle
use by year 2003. Thus, without additional
standards, it is likely that many areas will
continue to exceed the air quality standards
for ozone and carbon monoxide,

At least two additional reasons are likely
to make a second tier of motor vehicle emis-
sion standards necessary.

The first relates to the interstate nature
of the pollution problem. Many areas of the
country cannot achieve compliance with the
ozone NAAQS without substantial emission
reductions from upwind states. In the
Northeast, for example, EPA models (e.g.,
ROMNET) have concluded that the entire
region will need to reduce emissions by up
to 90 percent, a far greater task than con-
templated in this Act. Reductions of that
magnitude will be impossible without a
second set of more stringent motor vehicle
standards. Other urban and rural areas
throughout the country will face equal diffi-
culty.

Second, there are few provisions in the
new legislation which require additional re-
ductions in carbon monoxide emissions.
None of these provisions apply to all CO
non-attainment areas. Thus, it is essential
that we implement CO standards more
stringent than the current ones. This will
not occur unless EPA determines that addi-
tional controls are needed in 2003.

Technological Feasibility of Tier II
Standards

Today, a large number of gasoline-pow-
ered domestic and foreign passenger vehi-
cles already certify at emissions levels below
the Tier II standards. Many new technol-
ogles to gain still greater reductions have
been demonstrated. For example, the use of
electrically-heated catalysts on current
technology gasoline vehicles has reduced
HC emissions to one third of the Tier II HC
standard. The reformulated gasoline re-
quired by this Act should permit additional
emission reductions.

California is contemplating the use of
other emission control technologies that
promise yet further reductions. The Califor-
nia Air Resources Board recently adopted a
Low Emission Vehicle (LEV) program—with
emission standards that are far more strin-
gent than the Tier II standards—which
takes effect in model year 1994. For these
standards to take effect the Administrator
must grant California a waiver under Seec-

36111

tion 209(b) of the Act, the criteria for which
are found under Section 202(a). The Admin-
istrator must conclude that the LEV stand-
ards are technologically feasible and that
the cost of compliance with such standards
is reasonable within the time frame re-
quired by California. Since California’s LEV
standards and timetable are both more
stringent than the Tier II requirements, the
Administrator’'s approval of California
would represent a conclusive determination
regarding the technical feasibility of the
Tier II standards.

Cost Effectiveness of Tier II Standards

The Clean Air Act establishes standards
necessary to protect the public health.
Clean, breathable air is a fundamental right
of the American people. The 1970 Act clear-
ly states that attainment of these standards
must be accomplished regardless of cost.
Nothing in the 1990 revisions seeks to alter
or undermine this nation’s fundamental
commitment to achieve healthful air. Thus,
while the assessment of cost-effectiveness
should guide the identification and imple-
mentation of the most efficient means of at-
tainment, cost considerations may not be
used to avoid the implementation of effi-
cient pollution control technologies whose
use is necessary to achieve attainment of
the NAAQS.

The California Air Resources Board—
which has more experience and expertise in
planning and assessing Tier II level emission
controls than even the federal EPA—has
testified before this Congress that compli-
ance with the Tier II standards will cost be-
tween $110-$120 per vehicle. As CARB's
analysis is based on the use of currently
available technology to meet the Tier II
standards, its cost estimate clearly repre-
sents the outer bound of compliance costs
and does not assume the commercialization
of future advances which are likely to
reduce these costs significantly.

According to CARB's estimate, the antici-
pated maximum cost of Tier II reduction is
approximately $2000 per ton of HC. Nonat-
tainment areas are now being forced to
impose controls on stationary and area pol-
lution sources costing $6000 to $8000 per ton
and more, and are projecting that controls
costing up to $15,000 per ton of HC may be
necessary before the end of the decade. Par-
ticularly given the interstate nature of
many ozone non-attainment problems, the
Administrator should consider the adoption
of Tier II standards cost-effective if, at the
time of EPA’'s Tier II assessment, a signifi-
cant number of non-attainment areas are
imposing stationary or area source controls
costing at least a comparable amount per
ton of HC removed.

Finally, there is another dimension to
cost-effectiveness beyond the efficiency of
the control technologies themselves. It is
imperative also to consider the cost of not
achieving clean air. A 1987 University of
California study, which was prominently
relied upon the American Lung Associa-
tion’s recent survey of health cost studies of
air pollution, estimated that mobile source
pollution costs the nation between $4 billion
and $93 billion annually. The ALA’s best es-
timate of health costs is in the $45 billion to
$50 billion annual range.

The ALA is the nation’s foremost public
health organization involved in environmen-
tal issues, and it has identified additional
control of motor vehicle emissions as an es-
sential component of any serious national
strategy to ensure healthful air for all
Americans. The ALA’s documentation of
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the necessity for more stringent control of
motor vehicle emission emphasizes the reali-
ty addressed by the 1990 Amendments to
the Clean Air Act. We cannot afford to
forego any achievable and efficient means
of reducing air pollution from motor vehi-
cles. And if we are to improve the quality of
the air our citizens breathe rather than
simply keep pace with the burgeoning
number of pollution sources, we must
demand still further advances in control
technology. That is the aim of this Act in
general and their Tier II program in par-
ticular.
AIR TOXICS

Mr. President, Title III covers toxic air
pollutants. These pollutants are one of
today's most serious health and environ-
mental problems. Billions of pounds of toxic
pollutants are released into the environ-
ment every year, routinely and in accidents
from many sources. Chemical plants, oil re-
fineries, sewage treatment plants inciner-
ators and hundreds of different sources re-
lease hazardous pollutants into the air.

It is true that many pollutants are re-
leased in trace amounts. However, even at
low concentrations, toxic pollutants may
have serious acute and chronic effects.

Literally hundreds of air toxics of concern
are emitted each year. Some examples are
mercury, arsenic, asbestos, benzene, radio-
nuclides, trichloroethylene (a solvent)
perchlorethylene (dry cleaning fluid) (ethy-
lenene oxide (hospital sterilant), toluene
(constituent of gasoline) ammonia, ethylene
and propylene (building blocks in plastics)
methylisocynate (the chemical released in
the Bhopal accident) and dioxin (a product
of combustion whenever there is chlorine in
the fuel).

In April 1989, EPA issued the first Toxic
Release Inventory compiled from reports by
the Emergency Planning and Community
Right to Know Act or 1987. Based on this
inventory, EPA reported that in 1987, 2.7
billion pounds of toxic pollutants were re-
leased into the air—just from major manu-
facturing sources. Actual emissions from all
sources are likely to be two to five times
higher.

These billions of pounds of reported re-
leases of toxic air pollutants aren’t just idle
statistics. Once released they can be inhaled
or injected causing cancers, liver and kidney
damage, bronchial irritation, nerve damage,
and skin or eye irritation.

In a 1989 study, EPA estimated a national
annual cancer incidence of 2,700 cases as the
result of exposure to some 15 to 40 toxic air
pollutants. This means that 190,000 of the
Americans now alive might be expected to
contract cancer from exposure to air toxics.

Cancer incidence for the general public is
only one part of the problem. There is also
an equity concern. Those living near large
industrial facilities or in highly developed
urban corridors are at very high risk. EPA
estimates that cancer risks for these individ-
uals may be greater than 1 in 10,000.

Beyond health risks, these air toxics are
causing widespread environmental degrada-
tion. Up to 80 of the toxics in Lake Superior
are deposited from the air rather than from
surface runoff. Lakes all across the north-
ern tier of states are now posted with warn-
ings for pregnant women and children be-
cause of high mercury levels in fish from air
borne pollutants.

Mr. President, it's true that the existing
Clean Air Act—current law—includes provi-
sions for controlling toxic air pollutants.
Section 112 of the Act adopted in 1970 re-
quires EPA to list each hazardous air pollut-
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ant which is likely to cause an increase in
death or serious illness.

However, in the 18 years of administering
section 21, EPA has listed only eight sub-
stances for regulation—mercury, beryllium,
asbestos, vinyl chloride, benezene, radionu-
clides, inorganic arsenic and coke oven emis-
sions.

It is true that EPA has screened some 900
pollutants. And it is true that in 1983 Wil-
liam Ruckelshaus, former EPA Administra-
tor committed to regulate 25 toxic air pol-
lutants that had been under review since
1977. But the bottom line is that in 18 years
EPA has only regulated eight substances.

Several states have made better progress.
States like California and New Jersey—with
active air toxics programs—have developed
on their own standards for 708 substances.

Current law has worked poorly—to some
extent—because of the standard of protec-
tion required under current law. That stand-
ard requires EPA to list each hazardous air
pollutant which is likely to cause death or
serious illness. Within one year after listing,
EPA is to establish emissions standards,

These standards would apply to sources of
the listed pollutant—providing an ample
margin of safety to protect public health
without considering the cost., While this
standard may work for threshold pollutants
where there is a safe level of exposure, for
carcinogens no exposure is safe.

Current law—when literally interpreted—
could require standards that would be po-
tentially very costly. As a result, EPA has
been reluctant to write standards this strin-
gent.

There is therefore, broad consensus that
the program to regulate hazardous air pol-
lutants under section 112 should be restruc-
tured. There is broad consensus that cur-
rent law doesn't work.

In light of this, the bill would entirely re-
structure the existing law, so that EPA
would have authority to regulate industrial
and area source categories of air pollution
rather than individual pollutants. Moreover,
the bill provides new authority allowing cost
to be considered in applying controls.

This new approach towards regulation of
both routine releases of hazardous air pol-
lutants relies on technology-based standards
rather than risk-based standards. This ap-
proach is needed to overcome the inertia
that plagued the health-based standard set-
ting process authorized by current law.

Specifically, the bill lists 189 toxic pollut-
ants and allows EPA to add or delete pollut-
ants from the list.

Any major source emitting more than 10
tons per year of any one pollutant on the
list or 25 tons of any combination, must
reduce its emissions using maximum achiev-
able control technology—MACT.

Mr. President, the MACT requirement is
the cornerstone of this approach. It means
that the source may need to install a scrub-
ber, selective catalytic reduction, adjust the
combustion temperature of its equipment,
substitute materials or apply other methods
to reduce air emissions. With respect mate-
rials substitution, the substitution of, or
changes in, metal or mineral bearing raw
materials that are used as feedstocks or ma-
terial inputs for the purpose of establishing
MACT at mining, extraction, beneficiation
and processing facilities should not be con-
sidered. Unlike other industries, the mining,
beneficiation and processing industry has
limited if any flexibility in changing the
composition of domestically mined natural
resource-based feedstocks.

The bill requires MACT for all major
sources of any of the 189 pollutants. Howev-
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er, let me be clear about two points with re-
spect to MACT.

First, the bill directs the EPA to list cate-
gories and subcategories for these major
sources so that MACT is appropriately ap-
plied. Moreover, to facilitate consistency in
the regulatory process, Congress expects
the EPA to establish source categories
under this Title so as to parallel, to the
extent practicable the classifications estab-
lished under section 111 for new source per-
formance standards and under part C for
the prevention of significant deterioration.

This directive to the EPA may have rel-
evance to among other industries, primary
aluminum reduction plants where the use of
two distinctively different technologies—the
Soderberg process and the prebaked anode
process are already recognized as different
processes in EPA promulgated New Source
Performance Standards. Therefore, in an
effort to minimize confusion and avoid un-
necessary cost and dislocations, the EPA
should, in establishing subcategories for the
aluminum industry, distinguish among
plants using Soderberg process aluminum
reduction technology and plants using pre-
bake anode technology.

Second, the bill sets a realistic schedule
that phases in when MACT would be re-
quired. The bill allows MACT to be phased
in over 10 years.

Mr. President, once in place, MACT
should reduce toxic air emissions by 90%.
Unfortunately, in certain circumstances
hazardous air pollutants may continue to
impose significant adverse health effects
even after MACT is in place.

By their very nature, technology stand-
ards do not assure that all health and envi-
ronmental concerns will be addressed. In
those circumstances where there is a signifi-
cant risk remaining—referred to as residual
risk—they must be reduced.

This bill, therefore, provides a safety net
for residual risk. The bill requires that if
after MACT is in place, a significant risk re-
mains, EPA must tighten the standards 8
vears after the initial promulgation of the
MACT standard. This directive requires
EPA to set “residual risk” standards for pol-
lutants that may cause cancer whenever the
risk is greater than one in one million to the
person in the general population most ex-
posed to emissions from a source in the cat-
egory.

Another important provision in this Title
are those addressing accidental releases. Mr.
President, on December 3, 1984, a pesticide
manufacturing plant located in Bophal,
India released a cloud of a highly reactive
and toxic chemical—methyl isocyanate—in
one of the worst chemical accidents in histo-
ry. 3,400 people died, 200,000 were injured.

In August the following year—after count-
less assertions that it can't happen again”
409 residents and chemical workers in Insti-
tute, West Virginia were hospitalized after
being exposed to methyl isocyanate that
was accidentally released.

Chemical accidents have become common-
place in the United States. Chemical acci-
dents have been reported in all 50 states,
the District of Columbia, Puerto Rico and
the Virgin Islands. Seventy percent oc-
curred at stationary sources, 30 percent
were transportation related. Four high-
volume industrial chemicals—chlorine, am-
monia, hydrochloric acid and sulfuric acid—
were the source of injury or damage in one-
quarter of these accidents. And more than
400 chemicals were released during reported
accidents.
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The overwhelming impression one gains
from a review of the accidents is that cur-
rent programs have not been effective. They
have not worked in preventing accidents nor
in responding to accidents.

It is therefore important and appropriate
that the Federal government play a lead
role in accident prevention and mitigation.

The reported bill therefore, requires that
EPA develop a list of extremely hazardous
substances for priority attention. Sources
handling such substances must prepare a
hazardous assessment that outlines operat-
ing procedures, training, preventive mainte-
nance and emergency response plans.

In addition to these requirements, the bill
establishes an independent chemical safety
board with three members appointed by the
President. This board would investigate
chemical accidents in much the same way
that the National Transportation Safety
Board—NTSB—investigates transportation
accidents. The independence of this board is
critical if it is to objectively determine the
causes of accidents.

Another important provision in Title III
are those controlling air emissions from
solid waste incinerators. Nearly 200 inciner-
ators are planned in communities across the
nation, and other incinerators operate
across the country without adequate emis-
sions controls. These provisions will ensure
that their emissions are controlled with the
maximum achievable control technology.

It is important to point out that the Ad-
ministrator in establishing MACT for incin-
erators is directed to establish different cat-
egories for units combusting municipal
waste with capacity greater than 250 tons
per day, units with capacity less than 250
tons per day combusting municipal waste
and medical waste, and for units combusting
commercial or industrial waste. In establish-
ing emissions standards for such units, the
Administrator is expected to consider cost
of achieving such emission reductions, and
may distinguish among classes, types and
sizes of units within a category. It is also im-
portant to point out that for the purpose of
these requirements, industrial units that
burn 30 percent or less by weight of refuse
such as waste paper, wood, yard wastes, food
wastes, plastics and other are to be regulat-
ed as industrial incinerators and not munici-
pal incinerators.

I want to also point out that sections 306
and 307 of the Senate bill included require-
ments that would have required recycling.
The Conference Committee has withdrawn
the recycling provisions from the final bill
because of our belief that recycling should
not be addressed piecemeal under the Clean
Air Act, but should be addressed in the con-
text of a comprehensive solid waste manage-
ment framework under RCRA.

ACID RAIN

Overview of How the Acid Rain Program
Works

The sulfur dioxide reduction program es-
tablished under this title operates in two
phases. Beginning January 1, 1995, approxi-
mately 110 high-emitting utility units will
be required to make reductions in their total
annual emissions to reach emissions levels
no greater than the product of 2.51 lbs/
mmBTU multiplied by baseline fuel con-
sumption. Beginning January 1, 2000, all
utility units emitting SO, at rates equal to,
or greater than, 1.20 lbs/mmBTU and with
nameplate generating capacity equal to, or
greater than, 75 megawatts will be required
to reduce their emissions to levels no great-
er than the product of 1.20lbs/mm BTU
multiplied by baseline fuel consumption.
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The bill also includes a system of market-
able allowances. Through this system, the
reduction programs established by the title
maximize the range of choices sources have
for complying with their emissions limita-
tion requirements. On a regional basis, this
may allow areas with substantial reduction
obligations and total costs to lower their net
costs by producing and selling “extra” re-
ductions—that is reductions beyond those
they are required to achieve. At the same
time, areas facing growth in the energy
demand or units with high emissions control
cost on a per ton basis may find that pur-
chasing excess emissions reductions from
plants in other areas, rather than making
on-site reductions, enables them to comply
with their emissions limitations at a signifi-
cantly lower cost.

Allowance Program for Existing and New

Units

The system of marketable allowances es-
tablished under this title is the compliance
linchpin for sources subject to the emissions
limitations imposed by this title. When the
regulatory program under this Title is fully
implemented, the ultimate measure of com-
pliance for a source will be its ability to
match its actual annual emissions with the
number of annual allowances it holds. In
fact, under this title financial and emissions
limitation obligations are imposed on the
owners and operators of units failing to
hold enough allowances to match their
units' emissions. Section 403(g) of the Act,
as amended by the bill, makes it explicitly
unlawful for a unit's sulfur dioxide emis-
sions to exceed the number of allowances
held for the unit, rendering the number of
allowances held for the unit the legal emis-
sions limitation requirement for the unit.

It is essential to note that this require-
ment to each unit for which allowances are
allocated. While utilities may “pool” allow-
ances allocated for a group of units for their
own dispatching purposes, compliance is
strictly based on each unit’s annual emis-
sions not exceeding the total number of
annual allowances held for the unit.

The system works in the following
manner. The owner or operator of each unit
that must meet a sulfur dioxide tonnage-
based emissions limitation under this title
will receive from the Administrator annual
allowances equal in number to the tons of
annual emissions that each unit is permit-
ted to emit once the title's emissions limita-
tions are in effect.

By the beginning of Phase II, the sources
subject to the requirements of this title
shall be emitting no more than 8.9 million
of sulfur dioxide annually (not counting
bonus allowances allocated for the first 10
years of Phase II). Thus, the Administra-
tor's authority to allocate and issue allow-
ances is circumscribed by the annual 8.9 mil-
lion ton emissions constraint (again, leaving
aside the bonus allowances authorized in
Phase II).

To demonstrate compliance at the end of
each year, the owner or operator must
submit to the Administrator continuous
emissions monitoring data and allowances
allocated for that year, or remaining from
previous years, that equal the unit's emis-
sions,

Let me point out that this approach rein-
forces the overall tonnage-performance ap-
proach of the reduction program estab-
lished under this title—that is, that on an
annual basis no more than 8.9 million tons
of SO; are being emitted by utilities, In the
face of projected SO, emissions growth, esti-
mated to be as high as 4.5 million tons over
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the next 20 years, that objective would
simply be unattainable unless specific ton-
nage limitations were imposed on each unit.

Let me further point out that the allow-
ances issued under this title are transferable
both between units and from a current year
to a future year. Any unit that reduces its
emissions more than is required will be re-
quired to surrender to the Administrator
fewer allowances than have been allocated
to it. The remaining allowances can be
transferred to another unit for its use in
meeting its compliance requirements. Alter-
natively, the remaining allowances can also
be applied to meet emissions requirements
in a future year.

Mr. President, the transferability of allow-
ances both between units and from current
years to future years is the key both to
strong environmental policy sought in this
title and to the flexibility the title creates
for sources in choosing the means for com-
plying with their missions obligations. Since
units can gain cash revenues from the sale
of allowances they do not use, they will
have a financial incentive both to make
greater-than-required reductions and/or re-
ductions earlier than required.

Since selling unused allowances is tanta-
mount to selling emissions reductions, the
incentives created by the allowance market
should stimulate innovations in the technol-
ogies and strategies used to reduce emis-
sions. Coupled with the overall flexibility in
compliance that the title affords sources,
the allowance market should encourage
sources to exploit energy efficiency, en-
hanced emissions control technology, fuel-
switching and least-emissions dispatching in
order to maximize emissions reductions.

At the same time, the flexibility created
by the allowance-trading system alone has
been estimated by the EPA to produce a na-
tionwide cost-savings of 50% in Phase I of
the program, 14% to 20% when the program
is first fully implemented at the beginning
of Phase II and a 209% cost-savings in 2010.
On a regional basis, allowance transfers also
yield significant cost-reductions.

Mr. President, I would also like to point
out that in promulgating regulations under
this title the Administrator must be mindful
first, that allowances are intended to ensure
that the aggregate emissions limitation re-
quirements set forth in this title are met.
The Administrator must ensure that ulti-
mately there is a precise match between al-
lowances and emissions, and that the regu-
lations do not inadvertently give sources op-
portunities to produce emissions in amounts
that exceed their allowances.

Second, the allowance system is intended
to maximize the economic efficiency of the
program both to minimize costs and to
create incentives for aggressive and innova-
tive efforts to control pollution. In formu-
lating regulations the Administrator should
be mindful that to exploit the efficiencies
afforded by the allowance system, parties
will transfer them between and among
themselves pursuant to a wide variety of
commercial arrangements such as under
leases, sales agreements and exchanges be-
tween emissions and electric power or capac-
ity. Ownership of allowances by brokers, in-
vestors and other market makers will main-
tain fluidity in the allowance market, link
ultimate utility buyers with original sellers
and facilitate rational price-finding.

Additionally, to ensure the full flexibility
of the allowance system the Administrator
should assure that transfers become effec-
tive as quickly as possible with minimal bur-
dens on the parties to the transfer. Since
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the essential compliance event under this
title is matching each unit’s actual emis-
sions with the number of allowances it
holds, no unit should be legally entitled to
avoid its emissions limitation obligations
under this title by claiming possession of al-
lowances held, and applied to compliance,
by another source. Thus, transfers should
be virtually automatic to minimize or elimi-
nate such claims, for once a transfer was
deemed effective, by definition, only one
unit could claim the transferred allowances.

Mr. President, it is important to point out
that the reason for characterizing the legal
or property status of allowances in this title
is to make clear that regulatory actions
taken subsequent to the issuance of allow-
ances are not subject to the “takings clause"
of the U.S. Constitution. Allowances are, in
large part, simply iterations of each unit's
permit under this title. Since the permits
will be legally binding statements of each
unit’s emissions limitation obligations under
the pollution control program established
herein, this title makes clear that should
Congress or the Administrator limit, revoke
or otherwise modify the allowances or the
underlying regulatory program established
by this title or the regulations promulgated
pursuant thereto, the U.S. government will
not be obliged to compensate allowance-
holders for loss of the allowances or any
loss in their value. Allowances are but the
means of implementing an emissions limita-
tion program, which can be altered in re-
sponse to changes in the environment or for
other sound reasons of public policy.

At the same time, Mr. President, the al-
lowance system is designed so that the al-
lowances will be treated in part like econom-
ic commodities. As such they will stimulate
pollution sources to engage in actions that
will advance both the environmental and
economic objectives of this title. According-
ly, allowance holders should expect that al-
lowances will partake of durable economic
value and that commercial and other rele-
vant law will apply to allowances and func-
tion to protect that value,.

Mr. President, I would also like to com-
ment on the reasons for a post-2000 cap in
this title. Without such a cap on emissions
in the form of a new source offset require-
ment, emissions would quickly increase and
would defeat the objectives of this title.
EPA projects that between 1985 and 2010
new sources, though relatively low-emitting
on a unit-specific basis, will add between
800,000 and 2.7 million tons of annual SO,
emissions in the absence of an emissions
“cap’. Such emissions growth, if unchecked,
vtiroluld clearly undermine the purpose of the
title.

Let me also point out that the aggregate
emissions cap is the final ingredient in a
recipe for promoting energy conservation as
a principal method for reducing acid precur-
sor pollutants. By reducing the amount of
fossil-fuel consumed in the process of pro-
viding required energy services, energy con-
servation has the broadest range of environ-
mental benefits simply because it leads to
the reduction of all pollutants resulting
from fossil fuel use. Energy efficiency is a
crucial tool for controlling the emissions of
carbon dioxide, the gas chiefly responsible
for the intensification of the atmospheric
“greenhouse effect”.

Thanks to the flexibility created by the
transferability of allowances, no individual
unit will in practice be bound to a fixed
emissions cap by either the emissions limita-
tion requirements or by the new-unit offset
requirement. As a result, neither of these
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requirements will impair utilities’ ability to
service the energy demands of a growing
economy. In fact, history demonstrates that
there is little correlation between emissions
growth and economic growth, Between 1970
and 1987, the U.S. economy grew substan-
tially, but SO. emissions decreased by 28%
in that period. During that same period
electricity generation increased by 76% and
coal use increased by 50%.

In addition, throughout the program, the
retirement of exiting units could prove to be
a key source of new unit offsets. The EPA
estimates that the emissions reductions
achieved when a large uncontrolled boiler is
retired or repowered could provide offsets
for units with three or four times the capac-
ity of the retiring unit.

Finally, the allowance system itself will
facilitate new units' access to the needed
offsets. Because the allowances market will
create incentives for overcontrol—that is,
for more emissions reductions than re-
quired—new units will be engaging a market
already rich with incentives for existing
sources to use energy conservation, repower-
ing and improved control technology to
achieve the emissions reductions that new
units can acquire in the form of offsetting
allowances.

Phase I Sulfur Dioxide Requirements

The bill lists approximately 110 units with
mandatory emissions reductions in Phase I
of this title, although emissions reductions
from other units may be substituted in
whole or in part for the reductions required
of any listed unit shall also be required to
make reductions. The listed units represent
those units with both the highest SO, emis-
sions levels and the greatest opportunities
to make cost-effective reductions. The
number of allowances specified for each
unit is equal to the number of tons of
annual emissions to which each affected
unit is limited. When fully implemented,
Phase I of this title will result in annual
sulfur dioxide emissions reductions of 2.8 to
-:;gsmjnion tons beginning on January 1,

Mr. President, this title requires as a
matter of law, an absolute emissions limita-
tion obligation on each unit listed in the bill
in Phase I. Thus, for example, even if the
Administrator fails to implement the allow-
ance or permit programs, the owners and
operators of units listed in the bill bear an
absolute obligation to meet the emissions
reduction. Further, such an obligation is
sufficient to trigger liability under this title
or any other relevant provision of the Clean
Air Act or any other applicable law.

Units subject to Phase I emissions reduc-
tions may achieve compliance through the
transfer of allowances between and among
allowance holders. In implementing these
provisions the Administrator’s chief respon-
sibility must be to ensure that the emissions
reduction trading that an owner or operator
proposes to undertake between and among
the owner's or operator’'s units actually re-
sults in total emissions reductions that are
equal to, or greater than, the emissions re-
ductions that would have been achieved had
the listed unit itself, Accordingly, the owner
or operator must submit an emissions reduc-
tion sharing or unit substitution proposal
that demonstrates conclusively that the re-
quired reductions will be achieved.

Considering the potential benefits of the
allowance trading system in general, this
provision is intended to give the owners and
operators of Phase I units opportunities and
incentives for emissions reduction strategies
that lower costs, maximize pollution reduc-
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tion and promote energy efficiency and in-
novation.

To enhance cost-saving opportunities for
midwestern ratepayers and to protect Appa-
lachian coal miners, Phase I includes a
bonus incentive program.

Units using qualifying technological sys-
tems of continous emissions reduction, (i.e,
90% removal) upon approval by the Admin-
istrator, will receive allowances from a
bonus reserve in an amount sufficient in
number to permit them to delay compliance
until January 1, 1997. In addition, units re-
ceiving such allowances may also receive
bonus allowances equal in number to the
tonnage emissions reductions they acheive
below a level equal to 1.20 lbs/mmBtu mul-
tiplied by their fuel consumption baselines.
The bonus allowances allocated to these
units are limited in number of 3.5 million or
to a lesser number equal to the total emis-
sions reductions projected by the Adminis-
trator to be achieved in calendar year 1995
and adjusted in 1996 if actual reductions are
fewer than projected.

Allowance Allocations

Under no circumstances may the EPA al-
locate basic Phase II allowances so to au-
thorize more than 8.9 million tons of emis-
sions. Should the applicable allocation for-
mulas otherwise result in the allocation of
more than 8.9 million in basic Phase II al-
lowance, then the EPA is required to reduce
each unit's allocations on a pro rata basis in
an aggregate amount equal to the excess al-
locations that would otherwise be made.

As discussed below, an additional, separate
allocation of 530,000 is also authorized.
There are also allocation authorized in
Phase 1 and Phase II for Phase I units in
certain Midwestern States, These additional
Midwestern allocations reflect a complete
and final resolution of a lingering methodo-
logical controversy sparked by Dr. James
Mahoney. Between 0 and 200,000 tons of un-
certainty in inventorying emission has been
identified; thus 200,000 allowances are allo-
cated “temporarily” in Phase I and an addi-
tion 50,000 in Phase II.

Phase II Sulfur Dioxide Requirement

The emissions limitations set forth in
Phase II capture virtually every stream-elec-
tric utility unit in the 48 contiguous States
and effectuate the 10 million ton reduction
in annual sulfur dioxide emissions that is a
chief objective of this title.

Like units subject to Phase I require-
ments, this title requires, as a matter of law,
an absolute emissions limitation obligation
on each utility unit in the 48 States. Thus,
for example, even if the Administrator fails
to implement the allowance or permit pro-
grams in this title the owners and operators
of units subject to the emissions limitations
have an absolute legal obligation to meet
those limitations. Such an obligation is suf-
ficient to trigger liability under this title or
any other relevant provision of the Clean
Air Act or any other applicable law. Once al-
lowances are allocated, then, by operation
of section 403(g) of the Act as amended, the
number of allowances held for the unit
become the unit’s absolute sulfur dioxide
emissions limitation.

Mr, President, this title reflects a policy of
imposing actual reduction obligations on
higher-emitting units, which, as a general
matter, can make the most reductions most
cost-effectively. At the same time, by per-
mitting emissions increases to occur at
lower-emitting units, the title adopts a form
of least-emissions dispatching, encouraging
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increases in power production to occur at
those units with lower emissions rates. In so
doing, the title in effect rewards lower-emit-
ting plants by permitting emissions in-
creases at such units.

Phase II begins January 1, 2000 and re-
ductions achieved in calendar year 2000, the
first year of Phase II, are banked in a fund
of 5.3 million allowances to be re-distributed
at a rate of 530,000 a year for 10 years.
These allowances are distributed to coal-
fired plants with low capacity factors, to
plants under construction and to plants in
States with State-wide average emissions
rates below 0.8 lbs/mmBtu based on each
plant’s share of electrical generation.

The size of the bonus pool—5.3 million al-
lowances—is intended to match the tonnage
reduction achieved in calendar year 2000.
Thus, calendar year 2000 is treated as a
“banking” year. However, by operation of
compliance extensions available to units
that adopt repowering technologies for pur-
poses of compliance, year 2000 reductions
may be fewer than 5.3 million tons. To com-
pensate for this, the EPA is required to cal-
culate the number of allowances that will be
allocated in year to 2000 to implement the
extension (i.e., those required to cover the
difference for each unit between 1.2 lbs/
mmBtu X baseline and uncontrolled levels)
and to reduce pro rata all units’ basic Phase
II bonus allocations for each of the first 10
years in an amount equal to 10% of the
total repowering extension allowances allo-
cated in year 2000.

The legislation does not require such a
“ratchet” to compensate for all allowances
allocated to extension units in every exten-
sion year simply because current projections
are that very few units will delay compli-
ance under the repowering extension. Had
projections been otherwise, the legislation
would have treated these delayed reductions
differently.

In addition to the alternative formulas for
allowance allocations to coal-fired plants
and the formulas for oil and gas plants, the
Senate bill includes a provision for “clean
States”. This specifies that plants in States
whose average utility emissions rate of 80,
is at or below 0.8 lbs/mmBtu may, at the
election of the Governor, receive allowances
under the set of non-capacity-fictor-based
*1209" formulas enumerated below plus al-
lowances from a 125,000-allowance bonus
pool based on their share of electrical gen-
eration.

Units >75 MWe and >1.2 lbs/mmBtu
(“Big Dirties”), 1.2 1bs/mm/btu X baseline,
plus, (a) for units emitting between 1.2 lbs/
mmBtu and 2.5 Ibs/mmBtu, with low capac-
ity factors during the baseline period, bonus
allowances equal to half the difference be-
tween the unit’s capacity factor during the
baseline period and a 60% capacity factor or
(b) the “clean State” allocation.

0.6 lbs/mmBtu < Coal-fired Units < 1.2
Ibs/mmBtu, for plants in States that do not
qualify as “clean States”, either (a) 1985
rate X baseline X 120% or (b) 1985 rate X
baseline at a 60% capacity factor; for “clean
State” plants, (a) plus a share of the 125,000
bonus allowances, based on share of electri-
cal generation. After 2010, these plants re-
ceive allowances equal to (a).

0 < Coal-fired Units < 0.6 lbs/mmBtu, for
plants in States that do not qualify as
“clean States” either (a) the lesser of 0.6
1bs/mmBtu or SIP rate X baseline X 120%
or (b) the lesser of 0.6 lbs/mmBtu or SIP
rate X baseline at a 60% capacity factor; for
“clean State” plants, (a) plus a share of the
125,000 bonus allowances, based on share of
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electrical generation. After 2010, these
plants receive allowances equal to (a).

0.6 < lbs/mmBtu < Oil/Gas-fired Units <
1.2 lbs/mmBtu, 1985 rate X baseline X
1209, plus, for “clean State" units, a share
of the 125,000 bonus allowances, based on
share of electrical generation.

0 < Oil/Gas-fired Units < 0.6 lbs/mmBtu,
for units whose average fuel consumption in
1980-89 was less than 90% in the form of
natural gas, the lesser of 0.6 lbs/mmBtu or
SIP X baseline X 120%, plus, for units in
“clean States”, a share of the 125,000 bonus
allowances, based on share of electrical gen-
eration.

Gas-Dominated Units, for units whose av-
erage fuel use in 1980-1989 was more than
90% in the form of natural gas, 1985 rate X
baseline; plus 0.050 Ibs/mmBtu X baseline
or, for units in “clean States”, until 2010, a
share of the 125,000 bonus allowances,
based on share of electrical generaton. After
2010, all units in this category receive allow-
ances equal to 0.050 lbs/mmBtu x baseline.

Pre-Enactment Units (On line between
1985 and 1990/date of enactment) allowable
rate X 659% capacity factor.

Grandfather/Transition Rule Units

Units on line between September 30, 1990
and December 31, 1995, allowable or 0.3 1bs/
mmBtu X 65% capacity factor. In addition,
approximately 11 plants receive an outright
allocation specified in the bill.

For units emitting at a 1.2 lbs/mmBtu
rate or greater which are smaller than 75
MWe and part of a utility system greater
than 250 MWe, 1.2 lbs/mmBtu X baseline,
plus, for such units whose capacity utiliza-
tion was less than 60%, allowances equal to
half the difference between their capacity
utilization during the baseline period and
60%. For units emitting at a 1.2 lbs/mmBtu
rate or greater which are smaller than 75
MWe and part of a utility system smaller
than 250 MWe, allowances equal to 1985
rate X baseline.

Repowered Sources

Mr. President, with respect to repowered
sources, this title provides an extension for
a subset of clean coal technologies specifi-
cally designed for, and applied to, boiler re-
placement or “repowering”. These include,
atmospheric or pressurized fluidized bed
combustion, integrated gasification com-
bined cycle, magnetohydrodynamics, direct
and indirect coal-fired turbines, integrated
gasification fuel cells or a derivative of one
of these techniques as determined by the
Administrator, in consultation with the Sec-
retary of Energy.

This extension is provided only for
repowering technologies because they re-
quire substantial modification or replace-
ment of the boiler and other essential com-
ponents. In order to utilize these technol-
ogies, the unit must be largely rebuilt. In
contrast, other clean coal technologies in-
volve retrofits of existing units without such
substantial modifications. No extension,
with a commensurate temporary loss of
emissions reductions, is warranted for these
technologies.

During the extension period, the Adminis-
trator shall issue annually SO, allowances
equal to the affected unit's baseline multi-
plied by the lesser of the unit’s Federally
approved State Implementation Plan limita-
tion or its actual emission rate for 1995.
Such allowances may not be transferred to
any other source. The owner or operator
shall notify the Administrator 60 days
before removing the unit from service to in-
stall the repowering technology. On that
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date, the source shall be subject to emis-
sions reductions requirements and allow-
ances for the year in which the unit is re-
moved from operation to install the
repowering technology shall be calculated
by multiplying 1.20 lIbs/mmBtu by the exist-
ing utility unit’s baseline divided by 2,000.
Such allowances are transferable.

Allowances after repowering is complete
shall be the product of 1.20 lbs./mmBtu of
S0O: multiplied by the existing utility unit’s
baseline divided by 2,000.

NO, Program

New section 407 requires that beginning in
1995, Phase I plants with tangentially-fired
boilers meet a 0.45 lbs/mmBtu NO, emis-
sions rate and that Phase I plants with dry
bottom wall-fired boilers or cell burners
meet a 0.5 lbs/mmBtu NO, emissions rate,
unless the EPA sets a higher rate upon a
finding that any such boiler type cannot
achieve the prescribed rate using low NO,
burner technology. In addition, the EPA is
required, by January 1, 1997, to set emis-
sions limits for wet bottom wall-fired boil-
ers, cyclones and any other utility boiler
type. These emissions limits must be based
on available technology, costs and energy
and environmental impacts for the best
system of continuous emissions reduction
and must be comparable in cost to the limits
set for the Phase I units. At the same time,
the EPA may revise the limits set for Phase
I boiler types, but such revised limits shall
not apply to Phase I units. By January 1,
1994, the EPA must promulgate a revised
NSPS for NO, based on improvements in
technology.

If, after installing and correctly operating
appropriate control equipment, a unit dem-
onstrates that it cannot meet the relevant
standard, then the relevant permitting au-
thority may set a less stringent standard for
the unit. Units may also comply by multi-
unit emissions averaging if, in a petition to
the permitting authority, they demonstrate
that the averaged rate is less than or equal
to the Btu-weighted rate of each unit in the
absence of the proposed averaging.

Cumulative reductions are forecasted to
be 26-29 million tons below projected or
base case levels by 2010, and 2.0-2.2 million
tons a year in 2000 and 2.0-2.5 million tons a
year in 2010 as the revised NSPS begins to
show an effect.

Election for Additional Sources

Mr. President, this title also provides that
sources not otherwise subject to the acid
rain requirements may voluntarily become
part of the acid deposition control program
and obtain allowances to trade within the
program. This adds flexibility and can en-
large the universe of sources for which
there are cost-effective reductions emissions
of 8SO: or NO, This section provides a
useful additional source of reductions that
can be made voluntarily by sources choosing
to be affected by the provisions of this title.
Unaffected utility sources, industrial and
process sources are all eligible to become af-
fected sources under this section. There are
a variety of circumstances that would per-
suade an owner or operator to “opt-in"
under this section.

For example, sources in a State expecting
increased demand for electricity with fairly
low levels of emissions from utilities may
turn to industrial sources within the States
as a source of allowances to ease the restric-
tions of the cap. The utility and industrial
source may contract for allowances and pol-
lution control costs in order to assure the
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utility future sources of allowances for
growth.
Ezxcess Emissions Fee

This title also requires that sources that
emit SO: or NO, in excess of the allowances
such source possesses for any calendar year
shall pay an excess emissions fee of $2,000
per ton. This provision eliminates any finan-
cial benefit such owners or operators might
have received from non-compliance with
this title. The fee is designed to annually to
keep pace with inflation. The fee is designed
to be high enough that most pollution con-
trol options will be cheaper than continuing
to unlawfully emit the pollution. Currently,
there is all too often a financial incentive to
find ways to circumvent or avoid compliance
with the law. This new section of the Act is
an important mechanism for removing such
rewards for noncompliance.

In addition, once a source has been deter-
mined to be subject to the excess emissions
fee, the source must submit a plan demon-
strating how such source will reduce its
emissions to achieve the requirements of
this title, including a plan to achieve re-
quired offsets.

Monitoring, Reporting, and Recordkeeping
Requirements

This title also includes requirements for
continuous emissions monitors at each af-
fected source and clarifies the recordkeep-
ing requirement necessary to implement the
acid rain requirements.

One of the major criticisms of the Act as
currently implemented is that it is so easily,
“gamed” by sources that have a disincentive
to comply with the Act’s provisions. The al-
lowance system of this title attempts to re-
verse the economic equation so sources will
have an incentive to comply. The provisions
in this section are crucial in determining
whether a source has complied. Unlike
other control requirements of the Clean Air
Act, utility emissions of SO: and NO, are ca-
pable of verification in a cost-effective
manner through use of continuous emission
monitors.

The requirements for CEMS is the linch-
pin in this title for without good emissions
data, a problem that has hampered enforce-
ment of the Act to date, no allowance or
emissions trading scheme can affectively op-
erate.

Repeal of Percent Reduction

In 1977, the Clean Air Act was amended to
require that the new source performance
standards for fossil fuel-fired stationary
sources be expressed as a percentage reduc-
tion in emissions from uncontrolled levels.
This amended mean that coal alone, with-
out regard to its sulfur content, could not be
used to meet the new source performance
standards as had been the case before 1977.

After 1977, all new sources, under the per-
centage reduction requirement, had to in-
stall a system on continous emissions con-
trol. In practice, this meant that all new
utility power plants burning coal had to in-
stall scrubbers even if they were burning
low sulfur coal. This exacerbated a regional
split over coal use and air pollution control
that had existed for some time, The original
intention of the provision was to prevent
western low sulfur coal from shutting east-
ern high sulfur coal out of the fuel market.

The provisions of this title reduce the
need for a percentage reduction require-
ment because of the total cap on U.S. utility
emissions of sulfur dioxide. After the year
2000, utilities can emit only 8.9 million tons
of sulfur dioxide, With an expanding econ-
omy, this will lace a premium on the clean-
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est possible power plants. New sources will
try to reduce their emissions as much as
possible or purchase allowances for the dif-
ference in emissions.

This provision is in no way intended to
allow an increase in emissions for pollutants
for which a standard has been set under sec-
tion 109 of the Clean Air Act. Sources com-
mencing operation after this section takes
effect cannot emit more than they would
have emitted without this provision.

The bill also allows the Administrator to
consider the use of clean fuels to meet
BACT requirements if a permit applicant
proposes to meet such requirements by
using clean fuel.

Permits

Permits are to require sources to meet ap-
plicable emissions limitations and the provi-
sions of the title, Not later than 30 months
after enactment owners or operators must
submit permit applications that specify
methods and schedules of compliance and
statements of any intent to use alternative
methods of compliance. This language,
along with provisions that allowance trans-
actions automatically amend permits and
that notices amendments amend compliance
plans, is intended to insure flexibility. To
counterbalance plans, is intended to insure
flexibility. To counterbalance this, the bill
requires compliance plans to bind units to
complying with emissions limitation require-
ments even in cases where alternative com-
pliance strategies fail.

Phase I compliance plans are binding for
the purposes of compliance until permits
are issued. Any utility that plans to meet
Phase I reduction requirements by shifting
electrical generation load from a Phase I
unit to a non-Phase I unit must identify
those units, which would, in turn, be re-
quired to limit their emissions to 1985 levels.

Phase II permits are to be issued by State
permitting authorities. In the case of units
with multiple owners, no permit may be
issued until the designated representative of
the owners files a certification concerning
the holding and distribution of allowances.
Allowances will be deemed to be held or dis-
tributed (but not used) in proportion to
each owner’s ownership share of the unit.

Notwithstanding the broad latitude grant-
ed in the compliance planning process af-
forded units not adopting alternative meth-
ods of compliance, section 408(a) of the act
as amended by this legislation specifically
provides that the provisions of title IV shall
be implemented by permits issued for each
unit. The provisions to be incorporated in-
cluded not only each unit’'s emissions limita-
tion requirements but the requirements of
sections 403, 409, 411, 412, 413, and 414 (all
added to the Act by this legislation).

New section 408(a) together with new sec-
tion 408(h) make it absolutely clear that the
requirements of new title IV supersede any
permit to the extent that the permit does
not itself incorporate the provisions and re-
quirements of the title. Subsection (a) ex-
pressly bars the issuance of any permit that
does not include the applicable provisions of
the title. Thus, a permit or compliance plan
shall not alter requirements of the title that
are essential to achieving the emissions limi-
tation requirements imposed on each and
every unit by the title itself or to ensuring
the proper and accountable functioning of
the allowance/compliance system estab-
lished in the title.

Section 408 also makes it clear that the
permit-compliance “shield” established in
new title V applies to units subject to the re-
quirements of title IV only to the extent
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that the unit is in “compliance , . . with a
permit which complies with this
title. . . .” This is essential to the design of
the emissions reduction program estab-
lished under new title IV. In the legislation
itself, Congress has prescribed precise emis-
sions limitations for each and every utility
unit that are legally effective by operation
of the legislation itself. In addition, the leg-
islation sets up a nationwide emissions al-
lowance system for compliance—a system
that could achieve significant cost-reduction
in addition to substantial emissions reduc-
tion, but only if the system works to func-
tion as a fluid, robust market.

Thus, because the essential elements of
the program have been established in the
legislation itself and do not require signifi-
cant intervening activity on the part of the
EPA or state authorities, it is the emissions
limitations and the allowance allocation for-
mulas and the other requirements necessary
for making the system accountable and
functional that must supersede any permit
provision that is contradictory or inconsist-
ent.

Finally, new section 408 includes a provi-
sion to buttress the interests of minority-
share owners of a unit for which allowances
are allocated. Without imposing any affirm-
ative responsibilities or liabilities on the
EPA—ultimately the protection of minority-
share owners is a matter of commercial law,
not environmental regulation—the legisla-
tion requires that multiple owners of a unit
must reach agreement on the party that
will represent them for purposes of compli-
ance with the title. Allowances are allocated
for units, not to persons. Consequently, the
EPA can play little role in pre-determining
equity in the disposition of allowances allo-
cated for a multiple owned unit. However,
since the EPA cannot act with respect to
the allocation of allowances in the absence
of a certified designated representative of
the owners, the agreement that the owners
will have to reach in designating a repre-
sentative will give the minority-share
owners powerful leverage in ensuring that
they are equitably treated by their commer-
cial partners.

OUTER CONTINENTAL SHELF POLLUTION

This bill adds a new section to the Act
identical to the House passed bill except
that existing sources will have 24 months to
comply after the Administrator has promul-
gated requirements applicable to air pollu-
tion from all outer Continental Shelf (OCS)
sources, except sources offshore, Texas,
Louisiana, Mississippi and Alabama.

For OCS sources within 25 miles of the
seaward boundary of a state, these EPA re-
quirements must be the same as would be
applicable if the sources were located in the
corresponding onshore area. The require-
ments take effect with respect to new
sources on the date of promulgation and for
existing sources twelve months later and are
enforced as standards promulgated under
Section 111, States may be delegated the au-
thority to implement and enforce the re-
quirements if they submit regulations to the
Administrator which the Administrator
finds are adequate, For OCS sources located
offshore Texas, Louisiana, Mississippi and
Alabama, the Secretary of the Interior shall
complete a study of the impacts of air pol-
lutant emissions on coastal air quality. The
bill defines the terms ‘“corresponding on-
shore area’ and “OCS source”.

Subsection (a) is intended to cover all
OCS sources except those located in the
Gulf of Mexico west of longitude 87 degrees
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30 minutes. For sources located further
than 25 miles from the seaward state bound-
ary, it is intended that the EPA administra-
tor analyze the extent of onshore air pollu-
tion impacts and require an appropriate
level of pollution control to protect Federal
and State ambient air quality standards and
prevent significant deterioration of air qual-
ity.

OCS facilities located within 25 miles of
the seaward state boundary, will be regulat-
ed using the same air quality protection re-
quirements as would apply if the OCS
sources were located within the correspond-
ing onshore area. These requirements are
intended to include, but not be limited to,
emission control requirements for new,
modified, and existing facilities; offset re-
quirements for new and modified facilities;
and permitting, monitoring, reporting, en-
forcement, and testing requirements for all
facilities. Administrative requirements, in-
cluding the assessment of fees, will be estab-
lished by the air quality permitting agency.
The provisions will minimize differences in
air pollutant regulations which currently
exist between OCS sources and sources lo-
cated in the corresponding onshore area.
OCS air pollution is to be regulated to pro-
tect both Federal and State ambient air
quality standards, and to prevent significant
deterioration of air quality. It is intended
that OCS emissions be included in any State
Implementation Plan (for the corresponding
onshore area) required under this Act.

Marine vessels emissions, including those
from crew and supply boats, construction
barges, tugboats, and tankers, which are as-
sociated with an OCS activity, will be in-
cluded as part of the OCS facility emissions
for the purposes of regulation. Air emissions
associated with stationary and in-transit ac-
tivities of the vessels will be included as part
of the facility's emissions for vessel activi-
ties within a radius of 25 miles of the explo-
ration, construction, development or pro-
duction location. This will ensure that the
cruising emissions from marine vessels are
controlled and offset as if they were part of
the OCS facility’s emissions. Few OCS
sources and modifications to existing OCS
sources shall comply with the requirements
of this subsection on the date of rule pro-
mulgation. Existing OCS sources shall
comply on the date 24 months after rule
promulgation. New sources are defined as
per Section 111(a) of the Act to include any
source which commences construction after
promulgation of the rule. Any exploratory
well which has commenced drilling by the
date of rule promulgation shall be consid-
ered an existing source.

The responsibility for OCS air regulation
is transferred from the Interior Department
(under OCSLA) to the Environmental Pro-
tection Agency (EPA), in order to ensure
consistent Implementation of air quality
laws and regulations for both onshore and
offshore sources. EPA should not write a
unigue set of requirements, but should in-
clude the same requirements for emission
controls, offsets, permitting, monitoring, re-
porting, and testing, as would apply if the
OCS source was located in the correspond-
ing onsihore area. It is also expected that
EPA will delegate Clean Air authority to
regulate air pollution in the corresponding
onshore area, whether that agency is a state
or local air regulatory agency. EPA should
delegate such authority expeditiously fol-
lowing receipt of a written petition request-
ing delegation from an onshore air regula-
tory agency. EPA should not withhold such
delegation unless EPA finds that the on-
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shore air regulatory agency's regulations
are substantially inadequate to meet the re-
quirements of this Act.

Subsection (b) requires the Secretary of
the Interior to complete a study of the im-
pacts of current and future OCS emission
sources located in the western and central
Gulf of Mexico, west of longitude 87 30, on
air quality within the States of Texas, Lou-
isiana, Mississippi and Alabama. It is intend-
ed that the Secretary consult with the EPA
Administrator on the scope and content of
the study and on recommended actions
which are found to be necessary based on
the results of the study.

PERMITS AND ENFORCEMENT. ENSURING CLEAN
AIR

The new legislation also establishes a com-
prehensive permit program that requires,
for the first time, every major source to
obtain an operating permit. The Conferees
strongly believe this is necessary to ensure
better enforcement and faster implementa-
tion of control requirements.

The bill also includes new enforcement
provisions that broaden the scope of activi-
ties that can be the subject of civil or crimi-
nal sanctions and penalties.

Under these provisions, States will be re-
quired to adopt permit programs which
must include, among other things, require-
ments for permit applications, monitoring
and reporting requirements, a permit fee
program, requirements for adequate person-
nel and funding, and authority to review,
issue and enforce permits.

We recognize that the permit program is
predicated on the principle that the pri-
mary responsibility for its day-to-day ad-
ministration will rest squarely with state
and local air pollution control agencies.
While EPA has an important role of provid-
ing guidance and general oversight, the
agency should not unduly interfere with
states’ implementation of the permit pro-

gram.

The Act also gives EPA the authority to
exempt certain categories or types of
sources from the notification requirements
of the permitting program. We believe that
EPA should exercise this waiver authority
judiciously, particularly with regard to
types or categories of permits that merely
incorporate provisions of already approved
regulations within State Implementation
Plans. We also encourage EPA to use discre-
tion in electing to add categories of permits
that are not required to comply with the no-
tification requirements identified in this
title.

The permit program also requires state
and local permitting agencies to revise draft
permits (which are subject to notification
requirements) if EPA objects in writing.
This section is not intended to require that
state permits be revised to contain the exact
language which EPA may suggest in its
written objections. As long as the state
modification adequately meets the sub-
stance of the EPA objections, and such revi-
sions are necessary to meet requirements of
the Act, the revised state permit is expected
to be accepted by EPA and allowed to be
issued.

In addition, the Conferees recognized that
while the permit provisions may work well
for large businesses, small businesses may
need some help. That is why the bill in-
cludes a technical assistance program for
small businesses. In satisfying the require-
ments of the small business technical assist-
ance program, it is our intent that the re-
quired revisions to the State Implementa-
tion Plans be non-regulatory revisions. As
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such, the states will be able to develop more
flexible and efficient programs tailored to
each state's small business needs, while at
the same time allowing state and local air
pollution control agencies to impose require-
ments in the most cost-effective manner.

Finally, with respect to permit fees, it is
our intention that the program provide
state and local permitting authorities with
an adequate source of revenue to cover both
the direct and indirect costs of administer-
ing not only the specific permit program,
but those related activities that support the
program. We recognize that the permits
issued under this title will be the primary
compliance and enforcement mechanism for
achieving the goals of the Act. Accordingly,
the annual fee should reflect not only the
direct costs of administering the program,
but the broader, indirect costs associated
with the proper administration of state and
local programs, such as modeling, monitor-
ing, enforcement (including inspections),
ete.

Mr. BAUCUS. Mr. President, I would
like to sum up by saying that this has
been a team effort. It has often been
said, and it bears repeating, that there
are two George's that are primarily re-
sponsible for this major effort today.

First, George Bush, who submitted
legislation to the Congress. George
Bush turned around the previous ad-
ministration’s point of view—the
Reagan administration was very op-
posed to clean air. The Bush adminis-
tration very much is in favor of clean
air legislation. President Bush de-
serves major credit.

The major credit goes to our majori-
ty leader, GEORGE MITCHELL. (GEORGE
MircHELL has been working tirelessly
for over a decade to try to get the pas-
sage of clean air legislation. He almost
accomplished that goal 2 years ago,
but was unable to do so because vari-
ous Senators could not agree on a bill.
But he finally, today, is seeing the pas-
sage of clean air legislation which in-
cludes not only a very, very significant
acid rain title, but also other titles on
global sources—chlorofluorocarbons,
air toxics, much more than even he, I
think, anticipated when he started
this effort a few years ago.

Mr. President, in addition to the two
George’s, I would like to again compli-
ment my teammate on the Environ-
ment and Public Works Committee,
Senator CHAFEE. I cannot think of
anyone with whom it is easier to work
with than Senator CHAFEE. He worked
tirelessly, and always in good cheer. It
is amazing, it is remarkable. I am very
honored to be joining with Senator
CHAFEE in the passage of this bill.

Mr. President, I would also like to
pay special attention to and point out
the work of the chairman of our com-
mittee, Senator BURDICK. Senator
Burbpick has marshaled this process.
He has created the conditions under
which this process has worked with no
partisanship, rather on a collegial
basis, and I would like to again thank
the chairman for his insistence and for
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without first meeting new source permitting
requirements;

2. Ensure that an existing unit would not
trigger new source review where there is no
causal link between a change at the unit
and an increase in the unit's annual emis-
sions; and

3. Allow utilities to undertake needed re-
pairs at an existing unit without triggering
an obligation to meet stringent new source
performance standards.

Two additional issues raised by EPA’s
WEPCo policy should be addressed by the
conference report. First, the provisions in
the Senate bill that specifically address
“temporary” and “permanent” clean coal
technology demonstration projects should
be preserved. Second, the provision in the
Administration proposal which equates low-
NO, burners with BACT should be part of
the final bill.

We understand that draft language that
would accomplish the aforementioned goals
was appended to our colleagues earlier
letter on this issue. We greatly appreciate
your taking the time to find a solution to
this complex problem.

Very truly yours,
DonaLp W. RIEGLE, JT.
PHIL GRAMM.
STROM THURMOND.
Don NICKLES.

PUHCA EXEMPTION

Mr. McCLURE. Then, Mr. President,
there is the issue of the exemption
from Securities Exchange Commission
jurisdiction granted to utility holding
companies regulated under the Public
Utilities Holding Company Act of 1935
as it relates to the allowance trading
program. Under the 1935 act, the
Commission is granted authority to
review the lawfulness and appropriate-
ness of a range of transactions entered
into by regulated holding companies.

The conference agreement provides
that holding company allowance
transactions involving associate and
unrelated companies are not subject to
Commission jurisdiction. In response
to my letters of October 4 and 9, 1990,
concerning the interplay between the
Public Utility Holding Act of 1935 and
the allowance trading system found
under in the Clean Air Act, the Com-
mission has offered its views concern-
ing exemption in a letter to me dated
October 11, 1990, from Richard C.
Breeden, Chairman of the Commis-
sion.

Chairman Breeden specifically
states that ‘““the Commission would
not oppose enactment of the amed-
ments if they provided that the cre-
ation, acquisition or disposition of al-
lowances for sale or trade, including
the issuance of securities or the under-
taking of any other financing transac-
tions with respect to such allowances,
we were not subject to the 1935 Act.”

I also observe, Mr. President, that it
is the sense of the conferees that al-
lowance transactions involving regu-
lated holding companies with associate
or unrelated companies are exempt
from Commission jurisdiction under
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the 1935 act. And I understand that
the floor managers share this view.

Mr. President, I ask unanimous con-'

sent that the correspondence I men-
tioned be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
COMMITTEE ON ENERGY AND
NATURAL RESOURCES,
Washington, DC, October 4, 1990.
Mr. WiLLiam C. WEEDEN,

Assistant Director, Division of Investment
Management, Office of Public Utility
Regulation, Securities and Ezxchange
Commission, Washington, DC.

DEear Mr. WEeDEN: I and others interested
in the implementation of the Clean Air Act
amendments of 1990 have recently grown
concerned about the interplay between the
Public Utility Holding Act of 1935
(“PUHCA") and the allowance trading
system found in both the House and Senate
versions of those proposed amendments,
which are now being considered in confer-
ence.

In part, our concerns are prompted by a
statement in the Report of the House Com-
mittee on Energy and Commerce to the
effect that . . . allowances created in [the]
legislation will be utility assets and as such
subject to the jurisdiction and regulation of
State (and sometimes Federal) regulatory
authorities.” H.R. Rep. No. 490, 101st Con-
gress., 2d Sess. 366(1990). This could mean
that utilities subject to the PUHCA may
have to seek Securities and Exchange Com-
mission (“SEC") approval of various actions
associated with the transfer of sulfur diox-
ide allowances, As I see it, there are two po-
tential impediments to allowance transac-
tions facing registered holding companies
that are subject to PUHCA. First, is the pos-
sibility that allowance sales and purchases
may be declared an interest in a business
subject to SEC approval and, second, is the
possibility that allowance transactions
within registered holding company systems
would have to be at cost rather than at
market rates.

Obviously, these types of requirements
could put registered holding companies at a
competitive disadvantage in the hoped-for
allowance market in which they will be com-
peting against entities that are not subject
to the PUHCA. In that light, and given any
other opinions that the SEC may have
reached concerning its jurisdiction over al-
lowance transfers by registered companies, 1
want to know whether the SEC woud favor
a provision that would limit the Commis-
sion’s involvement in the sale and transfer
of allowances. Given the likelihood that the
conference committee may soon complete
its work and the importance of this matter
to those subject to the PUHCA, I would ask
that the Commission provide a reply to
these questions within four working days, if
at all possible.

I thank you in advance for your coopera-
tion and efforts in responding to this in-
quiry.

Sincerely,

JaMmes A, McCLURE,
Ranking Minority Member.
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U.S. SENATE,
COMMITTEE ON ENERGY AND
NATURAL RESOURCES,
Washington, DC, October 8, 1990.

Mr. WiLLiam C. WEEDEN,

Assistant Director, Division of Investment
Management, Office of Public Utility
Regulation, Securities and Exchange
Commission, Washington, DC.

Dear MR. WEEDEN: Recently, I sent a
letter to your offices inquiring as to wheth-
er the SEC would favor a provision that
would limit the Commission's involvement
in the sale and transfer of emission allow-
ances under the Clean Air Act Amendments
of 1990. Given the possibility that the clean
air conference committee may soon com-
plete its work and because of the impor-
tance of this matter to those utilities sub-
ject to the Public Utility Holding Company
Act, T would ask that the Commission staff,
rather than the Commission, provide a
reply to my correspondence as quickly as
possible.

Again, I thank you in advance for your co-
operation and efforts in responding to this
inquiry.

Sincerely,
JaMES A. McCLURE,
Ranking Minorily Member.

U.S. SECURITIES AND
EXCHANGE COMMISSION,
Washington, DC, October 11, 1990.

Hon. James A. McCLURE,

Ranking Minority Member, Committee on
Energy and Natural Resources, U.S.
Senate, Dirksen Senate Office Building,
Washington, DC.

DEeAR SENATOR McCLURE: This responds to
your letters of October 4 and 9, 1990 con-
cerning a proposal to limit the Commis-
sion’s involvement in the sale and transfer
of allowances under the proposed Clean Air
Act amendments of 1990 (“Amendments”).
The Amendments would require an ultimate
reduction in utility emissions of sulfur diox-
ide to an annual aggregate of 8.9 million
tons. Public utility holding companies regis-
tered under the Public Utility Holding Com-
pany Act of 1935 (“*1935 Act”) that reduce
their emissions below the statutory stand-
ard would have allowances that could be
sold or traded to otherwise noncomplying
companies.

The Commission would not oppose enact-
ment of the Amendments if they provided
that the creation, acquisition or disposition
of allowances for sale or trade, including the
issuance of securities or the undertaking of
any other financing transactions with re-
spect to such allowances, were not subject
to the 1935 Act.

Sincerely,
RICHARD C. BREEDEN,
Chaiman.

ENERGY CONCERN

Mr. McCLURE. In many respects
the conference agreement before us ig-
nores current trends in oil imports.
While everyone is willing to talk about
oil imports, no one is willing to do any-
thing about it.

Among the provisions agreed to by
the Senate conferees is the House
Outer Continental Shelf provisions.
There was not even an effort to seek a
compromise. Under the House provi-
sions, State and local governments are
effectively given a veto over OCS oil
and gas development. This is unprece-
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dented regulatory authority over Fed-
eral territory now outside the jurisdic-
tion of State and local governments.
The precedent being set here will
come back to haunt us, particularly
those of us from public land States.

Another area of concern to me is al-
ternative fuel. Once again we are
about to adopt environmental policies
without understanding their energy
policy implications. In this instance, it
is proposed that the Federal Govern-
ment create a new, artificial market
for alternative fuel vehicles.

What our country needs instead, is a
well thought out, coherent, and com-
prehensive energy strategy designed to
satisfy the needs of American consum-
ers well into the 21st century. The
goals of such an energy strategy must
be: first, to clearly identify the objec-
tives to be achieved; second, to specify
in detail the means by which those ob-
jectives are to be realized; and, third,
to garner political consensus and
public acceptance.

In no arena is this need greater than
the requirement for secure, long-term
supplies of transportation fuels. Our
continued reliance on gasoline as our
principal automobile fuel creates sig-
nificant economic, energy and eviron-
mental consequences for all Ameri-
cans.

Unless we develop and implement a
comprehensive energy-environmental
strategy, it is without question that at
some point in the not too distant
future, we will once again wake up and
find ourselves in the midst of a nation-
al energy crisis. And once again both
our energy and environmental interest
will suffer from hastily created poli-
cies to satisfy political imperatives.

My only hope is that the national
energy strategy that is to be transmit-
ted to the Congress early next year
will address this issue in a comprehen-
sive manner.

ECONOMIC COSTS

As we undertake to improve the
quality of our environment, we must
be concerned for the consequences of
our quest for our national economy.
Under the President's proposal the
costs associated with achieving the an-
ticipated environmental benefits were
some $19 billion annually. Thus, many
of us were disturbed by the substan-
tially higher initial cost estimate for
the measure reported by the commit-
tee on Environment and Public Works
which exceeded $40 billion annually.

In large part, these additional costs
stem from the prescriptive nature of
the various provisions, which were ac-
companied by marginal, incremental
environmental benefits. The same pre-
scriptive provisions serve as a restric-
tions on the actions not only by indus-
try but by the American people them-
selves. The bipartisan agreement at-
tempted to restore the flexibility con-
tained in the President's proposal;
however, this prescriptive flavor is
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again reflected throughout the confer-
ence agreement. As a consequence,
this legislation essentially prescribes
the very lifestyle of many Americans.

For the most part, what little flexi-
bility that remained from the Presi-
dent’s initial proposal when it has now
vanished. Once again Members of the
Congress are going to permit congres-
sional staff to substitute their scientifc
and technical judgment for that of
EPA under the guise of a perceived
lack of environmental progress over
the last decade.

CONCLUSION

Although the measure before us rep-
resents progress, there is little reason
to celebrate. After years of drought,
the American people deserved more
from its leadership.

Sad to say, Mr. President, it is politi-
cal expediency rather than need that
may provide the real and final reason
this bill may pass. Who among us
standing for re-election is willing to
face the fury and the consequences of
the powerful and well-financed envi-
ronmentalist juggernaut? Who among
us about to travel to his or her home
State can easily withstand the anger
and the threats of environmentalists
who are willing and able to whip
public sentiment to a frenzy through
half-truths and lies?

Who among us is willing to tell con-
stituents “I did not vote for the Clean
Air Act because I don't know what is
in it, and I do not want to sell you
down the river to get a good rating
from the environmental lobby coali-
tions.”

I am fortunate in that regard, Mr.
President, not because I am not run-
ning for re-election and so can thumb
my nose at such pressure, but because
I represent the very practical and in-
telligent people of Idaho. These are
people who do not run screaming to
the shelter of Government regulation
at the first hysterical cries of panic
from environmental doomsayers.
These are people who think for them-
selves and do not lead upon others to
warn them of environmental conse-
quences.

The people of Idaho are people very
close to the environment. They treas-
ure it; they love it; they are acutely
conscious of their stewardship and of
their need to protect that environ-
ment. Often, their credentials as envi-
ronmentalists are superior to those
who represent themselves as environ-
mentalists.

I can tell the people of Idaho, as I do
now, that this bill is not in their best
interests. I know that they will listen
and consider what I say with minds
unclouded by panic or fear.

I must say to my colleagues, Mr.
President: Your constituents, too, can
hear the truth if you state it simply
and honestly. The overwhelming ma-
jority of the people you represent
cannot blame you for wishing to see
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what you are voting on and for having
the opportunity to truly debate it.
Each of our constituents deserves
nothing less.

Throughout the debate on the Clean
Air Act amendments we have returned
to the recurring question: do the envi-
ronmental benefits of this legislation
outweigh the economic costs? For me,
the answer to this question for the
Senate passed measure was no. With
respect to the conference agreement,
the answer is even a stronger no.

But a more critical question is, do
the environmental benefits of this leg-
islation outweigh the restrictions on
individual freedom that pervade this
measure. And, again, the answer is no.

The PRESIDING OFFICER. The
question is on the adoption of the con-
ference report on S. 1630, the Clean
Air Act.

The yeas and nays have been or-
dered.

Mr. BYRD addressed the Chair.

The PRESIDING OFFICER. The
Senator from West Virginia.

Mr. BYRD addressed the chair.

The PRESIDING OFFICER. The
Senator from West Virginia is recog-
nized.

Mr. BYRD. Mr. President, I shall
vote against this conference report. I
have been tied up in conference on the
transportation appropriation bill all
morning. Therefore, I have not had an
opportunity to speak against the con-
ference report. :

Mr. President, no other Nation on
Earth has been endowed or blessed
with the magnificent natural re-
sources that we have in the United
States. No other State in this Nation
can match the natural beauty of my
home State of West Virginia. Having
been so blessed, we have a responsibil-
ity to be good stewards of those re-
sources. We owe it to ourselves, our
children, and our children’s children
to preserve and protect the quality of
our environment.

Protecting our environment and im-
proving the quality of our air are im-
portant national goals. Yet, they are
not our only goals. In seeking to pro-
tect the environment, we have a re-
sponsibility to enact legislation that is
balanced. We have a responsibility to
enact legislation that takes into ac-
count the interests of all of the re-
gions of our country. We have a re-
sponsibility to enact legislation that
looks beyond our environmental goals
alone, and that takes into account our
economic and energy needs as well. We
have a responsibility to enact legisla-
tion that balances these competing in-
terests and conflicting goals and
needs.

When S. 1630 was originally report-
ed by the Senate Committee on Envi-
ronment and Public Works late last
year, it failed, in my opinion, to strike
such a balance. When this bill was





